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Court of Appeals of the District of Columbia. 


No. 3726. 

R. Harris and Company, a Corporation, 

vs. 

Joseph I. Weller et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 38396. 

R Harris and Company, a Corporation, Plaintiff, 

vs. 

Joseph I. Weller, Helm a M. Erickson, Josephine Davis, Henry 
E. Davis, William D. Hoover, Nation^ Savings and Trust Com¬ 
pany, a Ck>rporation; United States Mortgage and Trust Company, 
a Corporation; Real Estate Title Insurance Company of the Dis¬ 
trict of Columbia, a Corporation; Columbia Title Insurance Com¬ 
pany of the Distnct of Columbia, a Corporation, and Union Ex¬ 
change National Bank of New York, a Corporation, Defendants. 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wh: 


1—3726a 


2 


R. HARRtS AND CO. Vd. J08. 1. WEtLEft ET At. 


1 Bill of Complaint. 

Filed November 6,1920. 

In the Supreme Court of the District of Cdumhia. 

Equity. No. 38396. 

R. Harris and Company, a Corporation, Plaintiff, 

vs. 

(1) Joseph I. Weller, (2) Helma M. E^ckson, (3) Josephine 
Davis, (4) Henry E. Davis, (5) William D. Hoover, (6) National 
Savings and Trust Company, a Corporation; (7) United States 
Mortgage and Trust Company, a Corporation; (8) Real Estate 
Title Insurance Company of the District of Columbia, a Corpora¬ 
tion; (9) Columbia Title Insurance Company of the District of 
Columbia, a Corporation, and (10) Union Exchange National 
Bank of New York, a Corporation, Defendants. 

The plaintiff, R. Harris and Company, a corporation, respectfully 
represents to this Honorable Court as follows: 

1. That it, the plaintiff, is a corporation duly organized under the 
laws of, and doing business in, the District of Columbia; that the de¬ 
fendants Joseph I. Weller, Helma M. Erickson, Josephine Davis, 
Henry E. Davis, and William D. Hoover, are all citizens and resi¬ 
dents of the District of Columbia, and are sued herein as hereinafter 
set forth; that the defendants National Savings and Trust Company, 
Real Estate Title Insurance Company of the District of Columbia, 
and Columbia Title Insurance Company of the District of Columbia, 
are corporations duly organized and doing business in the District 

of Columbia and are sued herein as hereinafter set forth; that 

2 the defendant United States Mortgage and Trust Company is 
a corporation organized under the laws of the State of New 

York, with its principal place of business in the City of New York, 
in the State of New York, and is sued herein as hereinafter set forth; 
and that the defendant Union Exchange National Bank of New York 
is a corporation duly organized under the provisions of the Federal 
National Banking Act,- doing business in the City of New York, in 
the State of New York, and is sued herein as hereinafter set forth. 

2. That on, to wit, the 11th day of March, 1915, the defendant 
Josephine Davis, being then, and having been for a long time prior 
thereto, the Owner in fee simple of the real estate known as lot 23 
in Josephine Davis^ subdivision of lots in square 431, in the City of 
Washington, in the District of Columbia, as per plat recorded in 
Liber 24, folio 80, of the records of the Office of the Surveyor of 
said District, which said real estate was, and had been for a long 
time prior thereto, and is now, improved by a six-story brick store 
and office building located at the Northwest corner of 7th and D 
Streets, Northwest, in said City, known as the “Jenifer Building” 


R. HARRIS AND 00. VS. JOS. I« WRIJ^ ^ 

(said real estate and improvements thereon beine hereinafter men¬ 
tioned and described as the ‘‘Jenifer Building”), entered into a 
certain written Indenture of Lease dated March 11, 1916, with one 
Abraham D. Prince, trading as R. Harris and Company, whereby 
she leased to said Prince on the terms and conditions set forth in 
said Indenture for the term of five years beginning March 1st, 1916, 
the parts of said Jenifer Building known as the stores number^ 400 
and 402 7th Street, Nortnwest, and the full basement of the 

3 former and rear portion of the basement of the latter part; 
that said Indenture of Lease was recorded on -A^ril 6, l915, 

in Liber 3785, folio 135, of the Land Records of said District; that 
a true copy of the same is hereunto annexed marked Exhibit No. 1, 
and is prayed to be read and taken as a part hereof; that said stores 
are located in the first floor (the street floor) of said Jenifer Build¬ 
ing, with main entrances on said 7th Street, and with side or rear 
entrance on said D Street; that at the time of the execution of said 
Indenture of Lease the premises leased thereunder were, and had 
been for a long time prior thereto, occupied by said party lessee, 
trading as R. Harris and Company, under another Lease agreement 
between said parties, and that said Indenture of Lease (Exhibit No. 
1) was in effect a renewal of a then existing Lease agreement, which, 
in turn, was in effect a renewal of a still prior Lease agreement; that 
said Prince in said leased premises, as the surviving partner of the 
firm of R. Harris and Company, and before him said firm of R. 
Harris and Company, carried on an extensive retail jewelry business 
under the trade name of R. Harris and Company, and that the owner 
of said Jenifer Building was in the habit of renewing and extending 
or giving a new lease, from time to time, of said premises to said 
R. Harris and Company, or to the person or persons conducting 
said business under said name, and that the fact that said business 
had been conducted and carried on at said location, namely, the first 
floor stores of said Jenifer Building, at the northwest comer of said 
7th and D Streets, Northwest, for such a long space of time, to wit, 
twenty-five years, and that said party lessor was in the habit of so 
renewing said lease or leases was a very valuable asset of said 

4 business in that said R. Harris and Company there did, and 
the plaintiff corporation under the same said name from the 

time of its organization up to the time of the committing of the 
grievances by certain of the defendants as hereinafter complained 
of, and from thence hitherto, did, and now does, a large, extensive 
and lucrative retail jewelry business, due largely to the fact that it 
was well known to the public generally and to prospective purchasers 
of jewelry in said city that at said location there was a long estab¬ 
lished and reliable retail jewelry business, and that the public gen¬ 
erally and prospective purchasers of jewelry in said city relied on 
the fact that they could find at said location such an establishment; 

3. That said Abraham D. Prince died on the 15th day of May, 
1915, and that by Bill of sale dated June 2, 1915, and recorded xn 
Liber 3795, folio 199, in the Land Records of said District, Miriam 
I. Peyser and Alma Straus, daughters of, and devisees and legatees 
under the last Will and Testament of, said Prince, sold and assigned 
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to the plaintiff all of the stock in trade, fixtures and personal prop¬ 
erty, constituting and Mon^g to the jewelry husiness formerly 
conducted by said Prince, trading as R. Harris and Company, in said 
leased premises, and being the business hereinbefore mentioned, 
together with the good will of said husiness and the unexpired Lease 
of said premises (Exhibit No. 1), which included the expectancy of 
the said lessee that on the expiration of said Lease a renewal of said 
Lease, or a new Lease of said premises, would be given by the lessor 
to said R. Harris and Company; that on the 2nd day of June, 1915, 
the plaintiff was duly organized as a corporation under the 

5 laws of the District of Columbia, with the corporate name of 
“R. Harris and Company,^^ for the purpose of carrying on 

the same business or line of business formerly conducted by said 
Prince under the trade name of R. Harris and Company, the in¬ 
corporators being Julius 1. Peyser, Sidney W. Straus and Albert 
Sigmund, the first two of said incorporators being the husbands, 
respectively, of said daughters of said Prince, and the certificate of 
said incorporation being recorded in Liber —, folio —, of the Acts 
of Incorporation in the Office of the Recorder of Deeds for the said 
District; that true copies of said Certificate of Incorporation and said 
Bill of Sale are hereunto annexed marked, respectively. Exhibit No. 
2 and Exhibit No. S, and are prayed to be read and taken as parts 
hereof; 

4. That, in view of the location of plaintiff’s said business in said 
leased premises being such an asset to it as hereinbefore mentioned, 
and in view of the other facts set forth herein, and desiring to con¬ 
tinue its said business in said leased premises after the termination 
of said Lease (Exhibit No. 1), the plaintiff in the early part of the 
year 1919, communicated with the owner of the Jenifer Building, 
the defendant, Josephine Davis, to negotiate for a renewal of said 
Lease, or for a new lease of said premises; that said matter was 
referred by the defendant Josephine Davis to her brother, Henry 
E. Davis, Esq., an attomey-at-law, and a defendant herein, to repre¬ 
sent her in said matter; that, after several months of negotiation and 
after the defendant Henry E. Davis had informed plaintiff that the 
defendant Josephine Davis would give to plaintiff a new lease or 
renewal of lease of said premises, the defendant Henry E. 

6 Davis on or about, to wit, April 18, 1919, informed plaintiff 
that no definite promise for a new lease or renewal of lease 

could be given to plaintiff, and on, to wit, the following day the 
defendant Henry E. Davis informed plaintiff that the Jenifer Build¬ 
ing had been sold by his said sister, and, without informing plain¬ 
tiff of the name of the alleged purchaser, told plaintiff that in the 
matter of said alleged sale his said sister was represented by the de¬ 
fendant National J&vings and Trust Company, or by its president, 
the defendant William D. Hoover, and that the alleged purchaser 
in said alleged purchase was represented by the defendant Joseph 
I. Weller, and that if plaintiff would see said defendant Hoover, 
• or one of the officials of the defendant National Savings and Trust 
Company, plaintiff could get in touch with the alleged new pur¬ 
chaser, who would, no doubt, give plaintiff a new lease of said 
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premises to take effect on the expiration of its then existing Lease 
(Exhibit No. 1); that plaintiff, in accordance with the suggestion 
of the defendant Henry E. Davis, immediately took the matter up 
with the defendant Hoover, but said defendant Hoover refused to 
give to plaintiff any information as to the name or identity of the 
alleged purchaser other than to inform plaintiff that the defendant 
Weller represented said alleged purchaser, and that the matter of 
lease of said premises would have to be taken up by plaintiff with 
said defendant Weller; 

5. That the defendant Joseph I. Weller is a real estate broker 
and attorney at law, doing business and practicing in the District 
of Columbia, and under date of April 14, 1919, plaintiff received a 
letter from the defendant Weller stating, among other 
. 7 things, that he had recently negotiated the sale of the Jeni¬ 
fer Building, and asking whether plaintiff would be willing 
to consider a proposition to cancel its said Lease (Exhibit No. 1) 
and to give possession of said leased premises in about sixty days 
from said date, and plaintiff’s lowest cash price therefor, and stating 
that it was the desire of the alleged purchaser to obtain possession of 
said leased premises in sufficient time to remodel the said Building 
for the Fall business of 1919; that a true copy of said letter is here¬ 
unto annexed marked Exhibit No. 4, and is prayed to be read and 
taken as a part hereof; that plaintiff after receiving said letter 
negotiated with said defendant Weller, not with a view of selling its 
unexpired Lease and surrendering to the alleged purchaser said 
leased premises before the expiration of said Lease, but with the 
view of obtaining a renewal of same, or a new lease, but under date 
of April 27, 1919, plaintiff received from the defendant Weller a 
letter wherein he stated, among other things, that the reason why 
said alleged purchaser purchased the Jenifer Building was “solely 
to occupy same either within a few months by the payment of a 
fair amount for the cancellation of your (plaintiff’s) lease or to 
await the expiration of the lease for possession”, and that it was 
“their desire to obtain a suitable location to conduct their business 
and they would therefore not be interested in tying- up a large 
amount of money in a building merely to lease it to someone eli^, 
and they are therefore not interested in a lease proposition”, and 
that if the plaintiff was “willing to accept $100,000 cash to cancel 
the existing lease, and to give possession on July first, I (Weller) 
am of the opinion that my party would be willing to give 
8 such an offer”; that a true copy of said letter is hereunto an¬ 
nexed marked Exhibit No. J, and is prayed to be read and 
taken as a part hereof; that, in view of said letter {Exhibit No. 6)^ 
plaintiff then took up with the defendant Weller the matter of said 
alleged purchaser reselling the Jenifer Building to plaintiff, and 
under date of May 3, 1919, received from the defendant Weller a 
letter wherein he stated, among other things, that “according to 
your (plaintiff’s) request” he took up with said alleged purchaser 
“the matter of resale of property. They do not seem to be at all 
interested in the subject, and I (Weller) am therefore unable to ob¬ 
tain any price. For your information I am enclosing herewith 




6 


R. HARRIS AKD 00. VS. JOB. I. WSLLER ET AL. 


copy of that part of the sale contract setting forth price and terms 
for the purchase of the property. Knowing how the purchasers 
feel about the resale of property, it seems to useless to pursue the 
matter further, but if you disagree with me, I will be pleased to 
take any further steps that you may desire”; that a true copy of 
said letter marked tfxhibit No. 6, and a true copy of the enclosure 
mentioned therein, purporting to show alleged purchase price by 
said alleged purchaser at $300,000 marked ExhiM No. 7, are here¬ 
unto annexea, and are prayed to be read and taken as paits hereof; 
that throughout all of the negotiations and times mentioned here¬ 
inbefore the defendant Weller refused to inform plaintiff of the 
name or identity of the said alleged purchaser, or purchasers, and 
plaintiff was unable to ascertain the same, and was in ignorance of 
the same. 

6. That on May 17, 1919, there was recorded in Liber 4192, folio 
20, of the Land Records of said District, a deed dated May 15, 1919, 

whereby the defendant Josephine Davis purported to con- 

9 vey the Jenifer Building to the defendant Helma M. Erick¬ 
son in fee simple; that a true copy of said Deed is hereunto 

annexed marked Exhibit No. 8, and is prayed to be read and taken 
as a part hereof; and that on May 17, 1919, there was recorded 
in Liber 4192, folio 21, of said Land Records, a Deed of Trust dated 
May 16, 1919, whereby the defendant Erickson purported to con¬ 
vey the Jenifer Building to the defendants Henry E. Davis, William 
I). Hoover and Joseph I. Weller, as trustees, to secure the defendant 
Josephine Davis the sum of $225,000 alleged deferred purchase 
money; that a true copy of said De^ of Trust is hereunto annexed 
marked Exhibit No. 9, and is prayed to be read and taken as a part 
hereof. 

7. That about, to wit, the first of June, 1919, one Alexander Wolf, 
Esq., who was then and is now an attorney at law with offices in the 
Jenifer Building came into plaintiffs said place of business, and in 
convei^tion with officers of plaintiff, expressed his regret that said 
Building had been sold to others and not to plaintiff, and that plain¬ 
tiff’s Lease was not renewed, and spoke of his friendship for plain¬ 
tiff and its officers, and mentioned his business connections with the 
defendant Weller, and along about the same time came into plain¬ 
tiff’s said place of business several times and talked each time sub¬ 
stantially as above set forth, and the plaintiff thereupon employed 
said Wolf to represent it in negotiations with the defendant Weller 
to purchase the Jenifer Building, especially in view of the fact that 
up to that time the defendant Weller was delaying answering or 
replying to questions or propositions of plaintiff in the same mat¬ 
ter, or was evasive in regard to same; that the last written com¬ 
munication of plaintiff to the defendant Weller, before the 

10 employment of said Wolf as hereinbefore set forth, was a 
letter under date of June 6, 1919, wherein Julius I. Peyser, 

Esq., the Secretary of plaintiff, informed the defendant Weller that 
he (Peyser) had tried to reach him (Weller) two or three times in 
the previous two days and had left his name at said Weller’s office, 
and stating; it is the desire of the purchaser of the Jenifer Build- 
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ing not to consider the proposition which I submitted to you about 
two weeks ago, kindly let me know at once and we will call the 
matter off”; that a true copy of said letter is hereunto annexed 
marked Exhibit No, 10^ and is prayed to be read and taken as a 
part hereof; that plaintiff and its officers received no reply to said 
letter of June 6, 1919, but under date of June 9, 1919, received a 
letter purporting to be signed by the defendant Erickson as owner 
of the Jenifer Building, directing plaintiff to pay the rent of said 
leased premises to her alleged agent, the defendant Weller, until 
further notice; that the original of said letter is hereunto annexed 
marked Exhibit No. 11, and is prayed to be read and taken as a 
part hereof; that after the receipt of said letter (Ex. No. 11) the 
plaintiff each month until the settlement of the purchase by it, as 
nereinafter set forth, of the Jenifer Building paid the rental due by 
it under the Indenture of Lease (Ex. No. 1) to the defendant Weller 
for the months from June to December, both inclusive, 1919; that, 
from time to time, from, to wit, June 6, 1919, to, to wit, October 
14, 1919, said Wolf informed plaintiff that he (Wolf) was negoti* 
ating with the defendant Welter for the purchase by plaintiff of 
the Jenifer Building, but no definite proposition or assur- 

11 ance in anyway in regard to said matter was during that 
time communicated to, or submitted by anyone to plaintiff. 

8. That on July 9, 1919, there was recorded in Liber 4224, folio 
204, of the said L^d Records, a Deed in Trust dated June 30, 1919, 
whereby the defendant Erickwn purported to convey to the defend¬ 
ant United States Mortgage and Trust Company, as trustee, the 
Jenifer Building subject to the $225,000 deed of trust (Ex. No. 9) 
hereinbefore mentioned, and to give to said trustee full power to lease, 
sell, mortgage or otherwise dispose of the Jenifer Building, and to 
convey the same in fee or by deed of trust, mortgage or otherwise, 
without said Deed in Trust specifying or mentioning the name or 
identity of the pe^n or persons for whose benefit the said trustee 
thus held the Jenifer Building; that a true copy of said Deed in 
Trust is hereunto annexed marked Exhibit No. 12, and is prayed to 
be read and taken as a part hereof; 

9. That in a conference on about, to wit, the Middle of June, 1919, 
between the president and secretary of plaintiff and said Wolf and 
the defendant Weller, the defendant Weller stated that the alleged 
purchaser represented by him had bought the Jenifer Building for 
his own use and that he was then negotiating for the purchase of 
another building in said city, and that if this other purchase went 
through the plaintiff would have the first chance to purchase the 
Jenifer Building, and that he (Weller) had refused for said alleged 
purchaser an offer of $360,000 for the Jenifer Building, and there¬ 
upon the secretary of plaintiff immediately offered to the defendant 
Weller the sum of $360,000 or $365,000 for the Jenifer Building, 

which said offer was pending, and, as plaintiff understands 

12 from statements made to it by said Wolf, was the subject of 
negotiations and conferences between the defendant Weller 

and said Wolf from that time until the said Wolf called to plaintiff’s 
attention a letter received by him (Wolf) from the defendant Wei- 
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ler under date of October 14, 1919; that during'said period of time, 
to wit, from the middle of June, 1919, to the middle of October, 
1919, said Wolf represented to plaintiff that the defendant Weller 
. would not make any definite answer to plaintifTs said offer, nor would 
he (Weller) make any definite statement as to the price at which 
the said alleged purchaser would sell the Jenifer Building to plain¬ 
tiff; that in said letter of October 14, 1919, the defendant Weller, 
among other things, wrote that he (Weller) was “not authorized by 
the owners to make any proposition of sale, hut I am of the opinion 
that the property can be purchased for the sum of $410,000,” upon 
the terms of plaintiff assuming the existing deed of trust for $225,- 
000, and giving a second deed of trust for $75,000, and paying in 
cash $10,000 at the time of signing sale contract, and balance in 
cash $100,000 when sale was closed; that a true copy of said letter is 
hereunto annexed marked Exhibit No. 13^ and is prayed to be read 
and taken as a part hereof; that thereupon plaintiff authorized said 
Wolf to submit to the defendant Weller a counter-prop^tion of 
$400,000 as the purchase price to be given by it for the Jenifer Build¬ 
ing; that on, to wit, October 18, 1919, said Wolf informed plaintiff 
that the defendant Weller had refused plaintiff^s said counter-propo¬ 
sition, and showed plaintiff a letter to him (Wolf) from the defend¬ 
ant Weller under date October 17, 1919, wherein the defendant 
Weller suggested that said Wolf write to him (Weller) a let- 

13 ter making an offer to purchase the Jenifer Building at the 
price indicated by him (Weller) and on the terms suggested 

by said Wolf to the defendant Weller over the telephone the previous 
day; that a true copy of said letter of October 17, 1919, is hereunto 
annexed marked Exhibit No. 7^, and is prayed to be read and taken 
as a part hereof; that thereupon on October 20, 1919, plaintiff in 
writing authorized said Wolf to offer to the defendant Weller the 
sum of $410,000 as the purchase price bv it of the Jenifer Building 
in accordance with the terms stated in the defendant Weller^s letter 
of October 14, 1919, and that said authorization was written at the 
bottom of said letter (Exhibit No. 13); that thereupon said Wolf by 
letter dated October 20, 1919, wrote to the defendant Weller, offer¬ 
ing on behalf of plaintiff the sum of $410,000 for the Jenifer Build¬ 
ing upon the terms set forth in his (Weller’s) said letter of October 
14, 1919, and by letter dated Octol)er 20, 1919, said Wolf notified 
plaintiff of his (Wolf’s) said letter of the same date to the defend¬ 
ant Weller; that true copies of said two letters of October 20, 1919, 
are hereunto annexed and marked, respectively, Exhibit No. 13 and 
Exhibit No. 16^ and are prayed to be read and taken as parts hereof; 

10. That on, to wit, October 23, 1919, the plaintiff handed to said 
Wolf its check dated that date payable to the order of “Joseph I. 
Weller, Agent,” in the sum of $10,000 as the cash depc^it for the 
purchase of the Jenifer Building; that said Wolf, on, to wit, the said 
day or on, to wit, the following day, delivered said check to the de¬ 
fendant Weller, and took from the defendant Weller, in the name 
of plaintiff, a receipt of said $10,000 check dated October 23, 1919, 
and by letter dated October 25, 1919, said Wolf informed 

14 plaintiff of said delivery of said check and of the taking of 
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said receipt, and that he (Wolf) had delivered to the defend¬ 
ant Weller three copies of a contract for the purchase by plaintiff of 
the Jenifer Building; that true copies of said receipt of October 23, 
1919, and of said letter of October 25. are hereunto annexed marked, 
respectively. Exhibit No, 17 and Exhibit No, 18^ and are prayed to 
be read and taken as parts hereof; that under the terms of said re¬ 
ceipt (Ex. No. 17) said sum oi $10,000 was to be returned to plain¬ 
tiff if said contract was not approved by the defendant Weller within 
five days from the date of said receipt; that on, to wit, October 31, 
1919, said Wolf verbally informed the president and secretary of 
plaintiff that the defendant Weller had previously informed him 
(Wolf) that the Jenifer Building could not be purchased by plaintiff 
for less than $415,000 with a cash deposit at the time of signing sale 
contract of $25,000, and that on, to wit, October 30,1919, the defend¬ 
ant Weller had offered to return to him (Wolf) said check of plain¬ 
tiff for $10,000 dated October 23, 1919, and that said check had not 
yet been cashed by the defendant Weller; that thereupon plaintiff 
drew its check dat^ November 1, 1919, payable to the order of the 
defendant Weller as agent in the sum of $15,000 and delivered the 
same to said Wolf, who, in turn, delivered the same to the defendant 
Weller and took from him a receipt therefor dated November 1, 
1919, the same being written at the bottom of the previous receipt 
(Ex. No. 17) for said $10,000, thus making the total cash deposit 
for the purchase of the Jenifer Building by plaintiff of $25,000 in 
accordance with the demand of the defendant Weller as communi¬ 
cated to plaintiff by said Wolf as hereinbefore mentioned; 

15 11. That, by written contract of sale dated November 1, 

1919, plaintiff entered into an agreement with the defendant 
Weller as agent of the alleged purchaser or owner of the Jenifer 
Building to purchase said Building for the price of $415,000, on the 
terms of plaintiff paying the cash deposit of $25,000 just hereinbe¬ 
fore mentioned at the time of entering into said agreement, assum¬ 
ing an existing first trust of $225,000 (Ex. No. 9), executing a sec¬ 
ond deed of trust running to the benefit of the defendant United 
States Mortgage and Trust Company in the sum of $43,000 to be se¬ 
cured on the Jenifer Building, and paying at the time of settlement 
of said purchase the further sum in cash of $122,000; that said agree¬ 
ment was prepared by the defendant Weller and included at the end 
thereof imm^iately before the signature of the defendant Weller 
the following language: 

“Approved by the agent of the owner of the above described prop¬ 
erty under authority to him hy said owner. Of the purchase price 
of $415,000, the sum of $405,000 shall apply on account of pur¬ 
chase price and $10,000 on account of fee charge. 

JOSEPH I. WELLER, 

A gent. 

that under date of November 1^ 1919, the defendant Weller ad¬ 
dressed a letter to plaintiff wherein, among other things, he (Weller) 
acknowledged the receipt hy him of said agreement executed in 

2—3725a 
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duplicate and the receipt of said $25,000 cash deposit mentioned in 
said agreement, and stated that said agreement nad been executed 
by him (Weller) “as agent with full authority for the owner^' of 
the Jenifer Building; that true copies of said agreement and letter, 
both dated November 1, 1919, are hereunto annexed marked, 

16 respectively. Exhibit No. 19, and Exhibit No. 20, and are 
prayed to be read and taken as parts hereof; 

12. That the defendant Columbia Title Insurance Company of 
the District of Columbia and the defendant Real Estate Title In¬ 
surance Company of the Dii^ct of Columbia have joint offices in 
said District, and carry on jointly the business of examining, search¬ 
ing, and certifying to, and issuing certificates of titles to real estate 
in said District, and in connection therewith, of making settlements 
in the matter of purchases of real estate for the parties interested 
therein; that in the matter of the purchase of the Jenifer Building 
by plaintiff said Title Insurance Companies were for plaintiff 
examining the title to same and were to issue to plaintiff a certificate 
of title thereto; and settlement of said purchase was to be made by 
plaintiff at said Title Insurance Companies^ offices; that on, to wit, 
December 6, 1919, when the president and secretary of plaintiff 
were to call at said offices to make settlement for plaintiff in regard 
to said purchase in accordance with said agreement of November 1, 
1919, (Ex. No. 19), the said Wolf requested said president and 
secretary to first call at his (Wolf’s) office to there meet the defend¬ 
ant Weller before going to said offices of said Title Insurance Com¬ 
panies; that, when said president and secretary on said, to wit, De¬ 
cember 6, 1919, met the said Wolf and the defendant Weller at the 
former’s office for the purpose of going to said offices of said Title 
Insurance Companies as hereinbefore stated, the defendant Weller 
in the presence of said president and said secretary asked said 
Wolf whether said president and secretary had seen the new 

17 agreement of sale of the Jenifer Building, and then said 
Wolf produced from his desk three copies of a new agree¬ 
ment and showed it to said president and secretary, that being the 
first time that plaintiff or any of its officials had seen or heard of, 
directly, or indirectly, of the same; that this new agreement of 
sale of the Jenifer Building instead of stating, as in the then exist¬ 
ing signed agreement (Ex. No. 19), that the further sum over the 
cash deposit of $25,000 to be paid by plaintiff was $390,000 and the 
balance of cash payment at the time of closing the sale was $122,- 
000, specified these two amounts at, respectively, $380,000 and 
$112,000, and in lieu of the hereinbefore mentioned and quoted 
language immediately preceding the signature of the defendant 
Weller, omitted said language, and substituted the following lan¬ 
guage : 

“Approved by the agent of the owner of the above described prop¬ 
erty under authority to him by said owner. 

JOSEPH I. WELLER, 

Agent.**; 


u^iULuiQui., iluvemuer i, ana except in me mree items or 

provisions just mention^ hereinbefore was in other respects sub- 
s^tially the same; that the defendant Weller then and there in¬ 
sisted and demanded that said president and secretary on behalf of 
plaintiff should then and there execute this said new agreement to 
take the place of the then existing agreement, and insisted that, 
although the total price named in this said new agreement to be paid 
W plaintiff was $405,000, the plaintiff in making settlement at said 
Title Insurance Companies’ offices would be required to make settle¬ 
ment on the basis of the purchase price of $415,000 to bo 

18 paid by plaintiff; that, in view of the exigencies of the situ¬ 
ation then presented to it, the fact that plaintiff’s neces¬ 
sities in carrying on its said business required it to be located in 
said Building, and the fact that plaintiff in reliance of the signed 
agreement (Ex. No. 19) of November 1, 1919, had made all ar¬ 
rangements to complete the purchase of said building, and particu¬ 
larly in view of the fact that the defendant Weller abwlutely refused 
to go ahead and complete settlement of the sale to plaintiff by de¬ 
livering the Deed conveying the Jenifer Building to plaintiff unless 
said new agreement was executed by plaintiff to take the place of the 
then existing agreement, and in view of this refusal of the defend¬ 
ant Weller, plaintiff was confronted with the necessity of yielding 
to said duress and compulsion of the defendant Weller or enter 
upon litigation to compel the conveyance of the said Building to it 
in accordance with said existing agreement, with the record title to 
said Building not being in it during said litigation but in said de¬ 
fendants United States Mortgage and Trust Company for some un¬ 
known (to plaintiff) real person or persons in interest, plaintiff, un¬ 
der said exigencies and said duress and compulsion practiced on it 
by the defendant Weller, signed said new agreement on said, to wit, 
December 6, 1919; that a true copy of said new agreement is here¬ 
unto annex^ marked Exhibit No. 21, and is pray^ to be read and 
taken as a part hereof; that thereupon on the same day, to wit, 
December 6, 1919, settlement in the matter of the purchase by 
plaintiff of the Jenifer Building was made by plaintiff at the said 
Title Insurance Companies’ offices on the basis of the purchase price 

paid by plaintiff of $415,000; that said Title Insurance Com- 

19 panies thereupon furnished to plaintiff a written statement 
of said settlement of said purchase, said statement being dated 

December 1, 1919; that a true copy of said statement is hereunto 
• annexed marked Exhibit No. 22, and is prayed to be read and 
taken as a part hereof; 

13. That at the time of settlement aforesaid of said purchase 
. at said Title Insurance Companies’ offices on, to wit, December 6, 
1919, the defendant Weller brought there with him the Deed dated 
November 29, 1919, executed by the defendant United States Mort¬ 
gage and Trust Company, Trustee, conveying in fee simple said 
Jenifer Building to the plaintiff, and left the same with said Title 
Insurance Companies in the matter of said settlement, and at thgt 
time directed said Title Insurance Companies to affix on said Deed 
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United States Internal Revenue stamps purporting to show the sale 
price of the Jenifer Building under said Deed at $405,000; that 
said Deed, with United States Internal Revenue stamps in amount 
aggregating $180 adi^ed thereto, was recorded on December 8, 
1919, in Liber 4296, folio 119, of the Land Records of said District; 
that said stamps aggregating said $180 purport to show that the said 
sale price of said Jenifer Building under said Deed was $405,000 
on the basis that the amount of said sale price liable to taxation by 
United States Internal Revenue Stamps was the difference between 
the alleged sale price ($405,000) and the existing first deed of trust 
($225,C^0) secured on said Building, or $180,000; that said D^ 
on December 8, 1919, was recorded in Liber 4296, folio 119, of 
said Land Records; that a true copy of said Deed is here- 

20 unto annexed marked Exhibit No, 23, and is prayed to be 
read and taken as a part hereof; that on December 8, 1919, 

there was recorded in Liber 4296, folio 121, of said Land Records, 
the second Deed of Trust previously executed by plaintiff secured on 
the Jenifer Building and deliverea by plaintiff to said Title Insur¬ 
ance Companies in the matter of said settlement, dated December 
1, 1919, to secure plaintiffs four (4) notes aggregating $43,000, 
Notes Nos. 1, 2 and 3 being each for $10,000, and Note No. 4 l^ing 
for $13,000, payable, respectively in one, two, three and four years 
after date to the order of the defendant United States Mortgage and 
Trust Company, Trustee under Deed-in-Trust from Helma M. 
Erickson, the trustees named in said second Deed of Trust being 
Joseph I. Weller and Julius I. Peyser; that a true copy of said second 
Deed of Trust is hereunto annexed marked Exhibit No. 24, and is 
prayed to be read and taken as part hereof; 

14. That by letter dated December 8, 1919, the defendant Weller 
requested the plaintiff that the plaintiff, in giving any item to the 
newspapers concerning its purchase of the Jenifer Building, would 
not mention the price paid, and suggested that the plaintiff should 
state that the stamps on the Deed would indicate a price in excess 
of $300,000, and stated that the reason for his (Weller’s) said re¬ 
quest and suggestion was that he (Weller) believed the tax assess-* 
ment on the street is now quite high; that a true copy of said letter 
is hereunto annexed marked Exhibit No. 25, and is prayed to be 
read and taken aa a part hereof; 

15. That subsequent to the matters set forth hereinbefore the 
plaintiff discovered that, notwithstanding the statement here- 

21 inbefore mentioned made to it on, to wit, December 31, 1919, 
that plaintiff’s said check of $10,000 dated October 23, 1919, 

payable to the order of the defendant Weller as agent, had not yet 
been cashed by the defendant Weller on, to wit, October 30, 1919, 
as a matter of fact, said check had been previously thereto endorsed 
by the defendant Weller and deposited or cashed by him at the 
National Bank of Washington in said District on, to wit, October 
25, 1919, and was paid by the Security, Savings and Commercial 
Bank in said District, on which last-mentioned l^k said check was 
drawn, on, to wit, O^ber —^ 1919; that a true copy of said check 
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and endorsements thereon marked Exhibit No. 26, is hereunto an¬ 
nexed, and is prayed to be read and taken as a part hereof; 

16. That subs^uent to the matters set forth hereinbefore the 
plaintiff discovered that in the settlement made by said Title Insur¬ 
ance Companies as aforesaid on, to wit, December 6, 1919, said Title 
Insurance Companies, in making settlement with the defendant 
Weller in said matter, settled with him on the basis of the sale price 
of $405,000, and delivered to him as agent for the defendant United 
States Mortgage and Trust Company their (said Companies^) check 
for the balance of the cash payment made by plaintiff on the basis 
of the sale price being $405,000 instead of the real sale price of 
$415,000 actually paid by plaintiff, and at the same time also 
gave to the defendant Weller as agent for seller another (their) 
check for $10,000, at the time making a note or memorandum in 
their (said CJompanies’) records that this said check for $10,000 thus 
paid by them to the defendant Weller was “on account of 
22 charge due by purchaser”; that a true copy of the figures and 
said note or memorandum of the said settlement between 
said Title Insurance Companies and the defendant Weller is here¬ 
unto annexed marked Exhibit No. 27, and is prayed to be read and 
taken as a part hereof; that the fact, that said Title Insurance Com¬ 
panies made any such settlement with accompanying said note or 
memorandum as just stated hereinbefore, was not known to, and 
was not discovered by, the plaintiff until in the month of May, 1920; 
that the plaintiff did not owe, and never did owe, and was never 
liable to, the defendant Weller in said sum of $10,000 or any part 
thereof; that it was never understood or agreed, or even intimated, 
between the plaintiff and the defendant Weller that the plaintiff was 
to pay to the defendant Weller any fee or charge whatsoever in the 
matter of the said purchase by it of the Jenifer Building; that, in 
executing the first agreement (Ex. No. 19) dated November 1, 1919, 
which immediately before the defendant Weller’s signature con¬ 
tained the following language: 

“Of the purchase price of $415,000, the sum of $405,000 shall 
apply on account of purchase price and $10,000 on account of fee 
ch^ge.”; 


it was never understood or agreed, or even intimated, between plain¬ 
tiff or any of its representatives and the defendant Weller that said 
fee charge of $10,000 was being paid by plaintiff to the defendant 
Weller in addition to any sum paid by plaintiff as the purchase price 
or out of the purchase price as paid by plaintiff, but plaintiff signed 
said agreement in reliance on the representations of the defendant 
i^Weller that the Jenifer Building could not be purchased by it for 
7^ less than $415,000, and plaintiff at the time believed, and 

23 now avers, that the matter of the $10,000 fee charge men¬ 

tioned in said language in said agreement was a matter solely 
between the defendant Weller and the real person or persons in 
interest, or real owner or owners of, said Jenifer Building, that is, 
the vendor or vendors, of said Building, with which matter plain¬ 
tiff had no concern; that plaintiff was not informed by the defend- 
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ant Weller, or by anyone else, of the reason for the inclusion of 
said language in said agreement; that the defendant Weller on, to 
wit, December 6,1919, in insisting and demanding the plaintiff sign 
the new agreement dated November 1, 1919, (Ex. No. 21), and on 
the arrangement in connection therewith as aforesaid, at no time 
informed plaintiff of his (Weller^s) reason of the change in lan^age 
between the two agreements set forth hereinbefore, and plaintiff in 
making settlement on, to wit, December 6, 1919, at said Title In¬ 
surance Companies* offices on the basis of the purchase price paid 
by it of $415,000 in accordance with the defendant Weller*s in- 
sistance and demand, was not informed by the defendant Weller, 
nor by the defendants, said Title Insurance Companies, nor by 
anyone whomsoever previously thereto, nor by anyone whomsoever 
since except as set forth in said note or memorandum of said settle¬ 
ment statement (Ex. No. 27) which was discovered by plaintiff in 
May, 1920, that the defendant Weller was charging, or purporting 
to charge, plaintiff with a fee of $10,000 or with' any fee or charge 
of commission whatsoever in the said matter; 

17. That, by letter dated June 26, 1920, the defendant Union 
Exchange National Bank of New York, informed the plaintiff that 

it (said Bank) is the holder of the said four promissory notes 

24 executed by plaintiff aggregating $43,000 and secured by 

second deed of trust on the Jenifer Building as set forth here¬ 
inbefore, and called the attention of the plaintiff to the semi-annual 
instalment of interest due June 1, 1920, on said notes; that a true 
copy of said letter is hereunto annexed marked Exhibit No. 28, and 
is prayed to be read and taken as a part hereof; that the interest on 
said notes due June 1, 1920, mentioned in said letter, had been paid 
by the plaintiff, but plaintiff is in ignorance of the real owner, or 
owners, or real person or persons in interest in ownership, of said 
four notes; 

18. That plaintiff discovered that the defendant Erickson was, 
and is now, a clerk and employee of the defendant Weller, em¬ 
ployed by him in his office in said District, and that the defendant 
Erickson was, and is now, a person without sufficient financial re¬ 
sources of her own to purchase at the time and at the price and on 
the terms set forth hereinbefore (Ex. No. 7) the Jenifer Building; 
that said defendant Erickson is not, and never was, the real ownei 
in interest of the Jenifer Building as purported by the Deed (Ex. 
No. 8) to her, and that said Deed to her was merely to hide the name 
and identity of the real person or persons in interest, the real owner 
or owners of the Jenifer Building, and that the defendant Erickson 
merely took title to the Jenifer Building for the real person or per¬ 
sons in interest, the real owner or owners of said Building, as means 
whereby the plaintiff would be misled as to the real person or persons 
in interest, the real owner or owners of said Building, and would be 
unable to ascertain the name or identity of the real person or persons 

in interest, or the real owner or owners of said Building: 

25 19. That the Deed in Trust (Ex. No. 12) mentioned here¬ 
inbefore whereby, of record, the defendant Erickson con¬ 
veyed the Jenifer Building to the defendant United States Mortgage 
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and Trust Company, as trustee, was to hide the name and identity 
of the real person or persons in interest, the real owner or owners of 
said Building, and means to conceal from the plaintiff the name 
and identity of the real person or persons in interest, the real owner' 
or owners o( said Building, and to prevent the plaintiff from ascer¬ 
taining the same; 

20. That plaintiff has not been able to discover or ascertain the 
name or identitv, or names and identities, of the real person or per¬ 
sons, or the real owner or owners, except that it has received infor¬ 
mation that a person, individual, firm, or corporation, named T^ans- 
burgh was connected in the matter of the purchase of the Jenifer 
Building, owing to the means employed by the defendants, Weller, 
Erickson, Unit^ States Mortage and Trust Company, and others 
as hereinbefore set forth; that by said means the plaintiff was, under 
the duress and compulsion practiced upon it, induced to pay more 
for said Jenifer Building than the real person or persons in interest, 
or real owner or owners of said Building, would have been willing to 
accept on a sale thereof to plaintiff, and has been damaged accord¬ 
ingly; that plaintiff, in addition, has been damaged to the extent 
of the $10,000 of its money paid over bv the defendants, said Title 
Insurance Companies, to the defendant ^Veller in the settlement of 
the purchase as hereinbefore set forth; and that plaintiff by reason 
of the means and duress and compulsion practiced upon it 
26 as hereinbefore set forth was indu<^ and compelled to pay 
more for the purchase of the Jenifer Building than the said 
Building was at said time, and is now, actually worth: 

Wherefore, the premises considered, the plaintiff respectfully 
prays of this Honorable Court; 

First, that a United States writ of subpoena may issue against each 
and all of the defendants herein, namely, Joseph I. W’^eller, Helma 
M. Erickson, Josephine Davis, Henry E. Davis, William D. Hoover, 
National Savings and Trust Company, a corporation, United States 
Mortgage and TVust Company, a corporation. Real &tate Title In¬ 
surance Company of the Di^rict of Columbia, a corporation, Co¬ 
lumbia Title Insurance of the District of Columbia, a corporation, 
and Union Exchange National Bank of New York, a corporation, 
commanding them, and each of them, to appear and answer the ex¬ 
igencies of this Bill of Complaint; 

Second, that the defendants, Joseph I. Weller, Helma M. Erick¬ 
son, Josephine Davis, Henry E. Davis, William D. Hoover, National 
Savings and Trust Company, a corporation. United States Mortgage 
and Trust Company, a corporation. Real Estate Title Insurance 
Company, of the District of Columbia, a corporation, Columbia 
Title Insurance Company of the District of Columbia, a corpora¬ 
tion, and Union Exchange National Bank of New York, a corpora¬ 
tion, be required in this proceeding to give and discover full and 
complete the information as to the name or names, identity or iden¬ 
tities, of the real person or persons in interest in the matter of the 
alleged sale of the Jenifer Building to the ostensible purchaser, the 
defendant Helma M. Erickson, and in the matter of the Deed in 
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Trust from the defendant Erickson to the defendant United 

27 States Mortgage and Trast Company, and in the matter of 
the Deed from the defendant United States Mortgage and 

Trust Company to the plaintiff, and in the matter of the second 
Deed of Trust from the plaintiff to secure the defendant United 
States Mortgage and Trust Company, trustee, in the sum of $43,000, 
and in the matter of the settlement made by the defendants, said 
Title Insurance Companies, with the defendant Weller or with any 
other person or persons in the matter of plaintiff’s purchase of said 
building, and in the matter of the name or names, identity or iden¬ 
tities, of the real person or persons in interest in ownership of the 
four notes secured by said second deed of trust, and the lowest 
amount and best terms to purchaser at which the real person or per¬ 
sons in interest in said matter were willing to accept on a sale of 
said Building to the plaintiff and at which the plaintiff would have 
been able to purchase said Building but for the means and duress 
and compulsion practiced upon the plaintiff, and in the matter of 
said scheme and artifices and means and duress and compulsion; 
and that each of said defendants be required herein to specifically 
answer the specific interrogatories addressed, respectively to him, 
her or it, and filed herein, or to be filed herein, under the rules 
of this Honorable Court; 

Third, that all necessary and proper accounts be ordered and 
taken herein under the direction of this Honorable Court ; and the 
defendant, Joseph I. Weller be required to specifically account as to 
the disposition of the cash received by him from the defendants, 
said Title Companies, paid by the plaintiff in the matter of the set¬ 
tlement, of its purchase of the Jenifer Building; 

28 Fmirth, that the defendant United States Mortgage and 
Trust Company and the defendant Union Exchange National 

Bank of New York be enjoined and restrained pendente lite and 
permanently, from disposing of and from transferring the said 
four promissory notes aggregating $43,000 and from paying over to 
anyone the interest on said four notes; 

Fifth, that a personal decree be entered herein in favor of the 
plaintiff against the defendant Joseph I. Weller and against any 
other defendant or defendants, in such sum or sums as this Hon¬ 
orable Court may find the plaintiff to be entitled to herein by reason 
of the act or acts of said defendants; 

Sixth, and that plaintiff may have such other and further relief 
herein as to this Honorable Court may seem fit and proper. 

R. HARRIS & CO., 

By SIDNEY W. STRAUS, 

FTPjnd pn. f 

DANIEL W. O’DONOGHUE, 

ARTHUR A. ALEXANDER, 

Attorneys for Plaintiff. 
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District op Columbia, »: 

Sidney W. Straus, being first duly sworn, deposes and says that 
he h^ read the foregoing and annexed Bill of Com^aint suracribed 
by him as President of the plaintiff corponCtion, R. Harris and Com- 
pimy, and that he is duly authorized to sign the same on behalf of 
said corporation; that he knows the contents thereof, and that the 
matters and facts therein stated as of his personal knowledge are 
true, and those stated upon information and belief he believes to be 
true. 

SIDNEY W. STRAUS. 

29 Subscribed and sworn to before me this 30th day of Sep¬ 
tember, A. D. 1920. 

[seal.] PHILIP HERMAN, 

Notary Public, D, C, 

Exhibit No. 1. 

Recorded in Liber 3785, Folio 135, of the Land Records of the 

District of Columbia. 

This indenture of lease. Made and entered into this 11th day of 
March, A. D. 1915, by and between Josephine Davis, of the City 
of Washington, District of Ccdumbia, of the first part, and Abra¬ 
ham D. Prince, trading as R. Harris and Company, of the same 
place, of the second part, 

Witnesseth; That the said party of the first part, for and in con¬ 
sideration of the rents hereinafter reserved and the covenants here¬ 
inafter contained on the part of the same party of the second part 
to be paid and performed, and for the further consideration of the 
sum of One Dollar ($1.00), lawful money of the United States, to 
her in hand paid by the said party of the second part, the receipt 
whereof at and before the signing and sealing o( these presents is 
hereby acknowledged, has demised, leased and to farm let, and by 
these presents does demise, lease and to farm let unto the said party 
of the second part, his executors and administrators, all those cer¬ 
tain premises situate, lying and being in the said City of Washing¬ 
ton at the northwest comer of Seventh and D Streets, Northwest, 
and known as the stores numbered 400 and 402 in said Sev- 

30 enth Street and the full basement of the former and the rear 
portion of the basement of the latter, together with all the 

privileges and appurtenances to the same respectively belonging or 
in any wise appertaining. 

To have and to hold the said demised premises, privileges and 
f^purtenances, unto the said party of the second part, his executors 
and administrators, for the full term of five (5) years next after 
the last day of February, 1916, and for the annual rental of Four¬ 
teen Thousand Dollars ($14,000.00), payable in monthly install- 
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ments on the last day of each and every month during said term, 
beginning with the month of March, 1916. 

And the said party of the first part, for herself, her heirs, executors, 
administrators and assigns, for the considerations aforesaid, does 
covenant and agree to and with the said party of the second part, 
his executors and administrators, that he, the said party of the 
second part, his executors and administrators—he and they paying 
the rents hereinbefore reserved and keeping and performing all 
the covenants herein set forth on his and their part to be kept and 
performed—shall quietly hold and enjoy the said demised premises, 
privileges and appurtenances, during the term aforesaid; and fuller 
that she, the said party of the first part, her heirs, executors, adminis¬ 
trators and assigns, shall and will, from time to time during the' 
said term, maintain all necessary service, including heat, water and 
other pipes, fixtures and applicances for the purposes of the supply 
of gas, water, electric-lighting and all pipes and connections for 
sewerage purposes, pay the water rent when same becomes due, 

31 and shall and will make all necessary outmde or external re¬ 
pairs for the due care and preservation thereof so that the 

same may reamin and continue in a tenantable condition; provided, 
however, that this covenant shall not be construed to obligate the 
said party of the first part, her heirs, executors, administrators, or 
assigns, to rebuild or reconstruct the said premis^ in case of their 
destruction from any cause, unless in her or their judgment advis- 
able. 

And the said party of the second part, for himself, his executors 
and administrators, in consideration of the demise hereby made and 
the foregoing covenants of the said party of the first part, does hereby 
covenant and agree to and with the said party of the first part, her 
heirs, executors, administrators and assigns, that he, the said ^rty 
of the second part, his executors and administrators, will well and 
faithfully pay, or cause to be paid, unto the ^d party of the first 
part, her heirs, executors, administrators or assigns, the rents herein- 
oefore reserved during the term hereby demi^ and at the times 
hereinbefore specified; That he, the said party of the second part, 
his executors and administrators, will pay all charges against the said 
premises for gas and electric lighting during the said term; That 
ne, the said party of the second part, his executors and administrators, 
will not assign the premises hereby demised, or any part thereof, 
without the express permission of the said party of the first pwt, 
her heirs, executors, administrators or assies, thereto in writing 
first obtained, and will not sublet the said store numbered 400 and 
the basement thereof, or either, the right, however, being hereby 
given to the said party of .the second part, his executors or 

32 administrators, to sub-let the said store numbered 402 and the 
said portion of the basement thereof, provided, that he, the 

said party of the second part, his executors or administrators, shall 
and will be responsible for the rent of the same, notwithstanding 
any subletting thereof, and as though the same had not been sublet; 
That he, the said party of the second part, his executors or adminis- 
trators^ will not use the said premises for any unlawful purpose; 
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that in case of default in the payment of any installment of rent, 
as hereinbefore reserved and provided, for the space of five (5) days 
after the scune shall have become due and payable in accordance 
herewith, she, the awd party of the first part, her heirs, executcnrs, 
administrators or assigns, may enter upon and repossess tibe premises 
hereby demi^ as though this indenture had not been made, all 
and any notice whatsoever of and after such default being hereby 
expressly waived; and that at the expiration of the term hereby de¬ 
mised, he, the said party of the second part, his executors, or adminis¬ 
trator, will promptly, and waiving all and any notice whatsoever, 
redeliver and surrender, or cause to be redelivered and surrendered, 
to the said party of the first part, her heirs, executors, administrators 
or assigns, the said premises in good and tenantable ccmdition, 
ordinary wear and tear and damage by fire and the elements or 
extraordinary accident only except: Provided, that in case the 
said premises be destroyed or so far injured by fire or the elements, 
or other inevitable accident, and without the fault of the said party 
of the second part, as to be rendered untenantable, payment of rent 
shall be suspended until such time as the said premises shall, by 
the said party of the first part, her heirs, executors, adminis- 
33 trators or assigiM, again be rendered tenantable, and that the 
time during which the said premises shall so be untenantable 
shall be added to the term hereby demised. 

And for the respective considerations aforesaid, it is mut-ally 
covenanted and agreed by and between the respective parties hereto, 
each with the other, and for and with their respective representatives 
as hereinbefore designated, that no single waiver of any covenant 
herein contained, or of any breach thereof, shall ever be construed 
or regarded as a waiver of such or any covenant itself or of any 
subsequent breach or breaches thereof: And that upon the breach 
of any of the covenants herein set forth by either or any of the 
parties to be kept and performed, this Indenture may, at the option 
of the party in whose favor the covenant so broken is reserved, be, 
at once, by notice in writing to that effect, annulled, and thereafter 
utterly void and of none effect, all and any other notice of what 
kind soever being hereby expressly waived. 

In testimony whereof, the said parties of the first and second parts 
have hereunto set their hands and seals,' in. duplicate, the day and 
year first above written. 

JOSEPHINE DAVIS. [seal.] 
ABRAHAM D. PRINCE, [seal.] 

Witness-: 

CLARA M. REICHENBACH. 

J. I. PEYSER. : 

City op Washington, ' 

District of Columbia, ss: 

I, Clara M. Reichenbach, a Notary Public, in and for the District 
aforesaid, do hereby certify that Jo^phine Davis, party to the 
certain Lease bearing date on the 11th day of March, A. D. 1916, 
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and hereto annexed, personally appeared, before me in said 
34 District, the said Josephine Davis beins pe^nally well 
known to me as the perscm who executed me said Lea^, and 
acknowledged Uie same to be her act and deed. 

Given under my hand and seal this Slst day of March A. D. 
1915. 

[SEAL.] CLARA M. REICHENBACH, 

Notary Public, D. C. 

City op Washinoton, _ 

District of Columbia, w: 

I, Maud Fellheimer. a Notary Public in and for the District of 
Columbia, aforesiad, oo herdby certify that Abraham D. Prince, 

n to the certain Lease bearing date on the 11th day of March, 
. 1915, and hereto annexed, personedly appeared before me in 
said District, the said Abraham D. Prince, l^ing personally well 
known to me as the person who executed the said Lease and acknowl¬ 
edged the same to be his act and deed. 

Given under my hand and seal this 31st day of March, A. D. 
1915. 

[SEAL.] MAUD FELLHEIMER, 

Notary Public, D. C. 

(Stamp.) 

35 Exhibit No. 2. 

Certificate of Incorporation. 

Know all men by these presents. That we, the undersigned resi¬ 
dents of the District of Columbia, desiring to form a corporation 
under the provisions of Sub-Chapter Four (4) of Chapter Eighteen 
(18) of the Code of Law for the District of Columbia, do hereby 
certifyi public and declare that: 


1 . 


The Corporate name of this Oempany shall be ‘*R. Harris arid 
Company.” 



The object of this Company ediall 1^ to ei^age in the business 
of manufacturing, buying and selling jewelry, watches, gold and 
silver; buying and selling Diamonds and other precious stones and 
all goods, wares and merchandise usually to be had in a Jewelr>' 
business; and in general, to do and perform every lawful act and 
thing necessary and expedient to be done or performed for the effi¬ 
cient and profitable conduct of said business as authorized by the 
laws of Congress, and to have and Qipieise all the powers conierr^ 
by the laws of the District orCbluinbia upon corporations, 
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3. 

The term of its existence shall be perpetual. 

4. 

The amount of capital stock of the Company shall be Two HuO'* 
Hred Thousand Dollars ($200,000.00), divid^ into two hundred 
shares, of the par value of One Thousand Dollars ($1,000.00) pw 
shfffe. 

36 5. 

The concerns of the Company for the first year shall be man¬ 
aged by three trustees or directors, as follows: Julius I. Peyser, Sid¬ 
ney \V. Straus, and Albert Sigmund, all of whom are stockholders 
in said Company, and residents of the District of Columbia, and 
have qualified as prescribed by the By-Laws of said Company and 
the laws in force in the District of Columbia governing the con¬ 
duct of bodies corporate. And the said stockholders have elected 
the following officers to serve until the first annual meeting: 

Sidney W. Straus, President. ’ 

Albert Sigmund, Vice-President. 

Julius I. Peyser, Secretary and Attorney. 

Charles W. Darr, Gleneral Counsel. 

6 . 

Said Company shall have its principal office and place of business 
at No. 400 Seventh Street, Northwest, in the City of Washington, 
District of Columbia. 

7. 

The operations of the said Company are to be carried on in the 
City of Washington,' District of Columbia, or elsewhere in any 
* place or places in any of the States, Territories or possessions of 
the Unit^ States, as the exigencies of the said business may re¬ 
quire, and to the Trustees or Directors seem expedient. 

8 . 

This corporation reserves the right to amend, alter or change any 
of the provisions contained in this Certificate of Incorporation in 
any manner prescribed by statute, and all rights conferred 

37 on stockholders herein are granted subject to this reservation. 

In testimony whereof, we, the said Julius I. Peyser, Sidney 
W. Straus and Albert Sigmund, have hereunto affixed our signa¬ 
tures and seals this 1st day of June, A. D. 1915. 

JULIUS I. PEYSER. [seal.] 
SIDNEY W. STRAUS, [sbal.] 
ALBERT SIGMUND. [seal.] 

$.10 Int. Rev. Stamps afifixed. 
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and hereto aanex^^ personally i^peared. before me in said 
34 District, the said Joe^hine Davis being pe^nally well 
known to me as ^e person who executed the said Lea^, and 
acknowledged the same to be her act and deed. 

Given under my hand and seal this Slst day of March A. D. 
1915. 

[SEAL.] CLARA M. REICHENBACH, 

Notary Public, D, C. 

City of Washinoton, 

District of Columbia, »: 

I, Maud Fellheimer a Notary Public in and for the District of 
Columbia, aforesiod, ao hereby certify that Abraham D. Prince, 

n to the certain Lease bearing date on the 11th day of March, 
. 1915, and hereto annexed, personally apjwared before me in 
said District, the said Abraham D. Prince, being personally well 
known to me as the person who executed the said Lease and acknowl¬ 
edged the same to be his act and deed. 

Given under my hand and seal this Slst day of March, A. D. 
1915. 

[SEAL.] MAUD FELLHEIMER, 

Notary Public, D, C, 

(Stamp.) 

35 Exhibit No. 2. 

Certificate of Incorporation, 

Know all men by these presents. That we, the undersigned resi¬ 
dents of the District of Columbia, desiring to form a corporation 
under the provisions of Sub-Chapter Four (4) of Chapter Eighteen 
(18) of the Code of Law for the District of Columbia, do hereby 
certify) public and declare that: 


1 . 


The Corporate name of this Company shall be ‘*R. Harris arid 
Company.” 



The object of this Company sdiall ^ to engage in the business 
of manufacturing, buying and selling jewelry, watches, gold and 
silver; buying and selling Diamonds and other precious stones and 
all goods, wares and merchandise usually to be had in a Jewelry' 
business; and in general, to do and pOTforin every lawful act and 
thing necessary and expedient to be done or performed for the effi¬ 
cient arid profitable conduct of said business as authorized by the 
laws of Congress, and to have and Qxeieise all the powers conferr^ 
by the laws of the District orColiinbia upon corporations, 
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3. 

The term of its existence shall be perpetual. 

4. 

The amount of capital stock of the Company shall be Two Hun-* 
<lred Thousand Dollars ($200,000.00), divid^ into two hundred 
shares, of the par value of One Thousand Dollars ($1,000.00) per 

oxztirtj* 

36 5. 

The concerns of the Company for the first year shall be man¬ 
aged by three trustees or directors, as follows: Julius I. Peyser, Sid¬ 
ney W. Straus, and Albert Sigmund, all of whom are stockholders 
in said Company, and residents of the District of Columbia, and 
have qualified as prescribed by the By-Laws of said Company and 
the laws in force in the District of Columbia governing the con¬ 
duct of bodies corporate. And the said stockholders have elected 
the following officers to serve until the first annual meeting: 

Sidney W. Straus, President. 

Albert Sigmund, Vice-President. 

Julius I. Peyser, Secretary and Attorney. 

Charles W. Darr, General Counsel. 

6 . 

Said Company shall have its principal office and place of business 
at No. 400 Seventh Street, Northwest, in the City of Washington, 
District of Columbia. 

7. 

The operations of the said Company are to be carried on in the 
City of Washington,' District of Columbia, or elsewhere in any 
* place or places in any of the States, Territories or possessions of 
the Unit^ States, as the exigencies of the said business may re¬ 
quire, and to the Trustees or Directors seem expedient. 

8 . 

This corporation reserves the right to amend, alter or change any 
of the provisions contained in this Certificate of Incorporation in 
any manner prescribed by statute, and all rights conferred 

37 on stockholders herein are granted subject to this reservation. 

In testimony whereof, we, the said Julius I. Peyser, Sidney 
W. Straus and Albert Sigmund, have hereunto affixed our signa¬ 
tures and seals this 1st day of June, A. D. 1916. 

JULIUS I. PEYSER. [seal.] 
SIDNEY W. STRAUS, [seal.] 
ALBERT SIGMUND. [seal.] 

$.10 Int. Rev. Stamps affixed. 
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United States op America^ 

District of Columbia, to wit: 

I, Maud Fellheimer, a Notary Public in and for the District of 
Columbia, do hereby certify l^at Julius I. Peyser Sidney W. Straus 
and Albert Sigmund, all of the City of Washington, District of 
Columbia, whose names are signed to the annexed Certificate of 
Incorporation, dated the 1st day of June, A. D. 1915, personally ap¬ 
peal before me in the District of Columbia, aforesaid, the said 
Julius I. Peyser, Sidney W. Straus and Albert Sigmund being per¬ 
sonally well known to me to be the persons who made and signed 
the said Certificate of Incorporation, and acknowledged the same 
to be their act and deed. 

Given under my hand and official seal this first day of June, A. D. 

1915 . 

[Notarial Seal.] MAUD FELLHEIMER, 

Notary Public, D. C, 


38 * Office of the Recorder of Deeds, 

District of Columbia. 

This is to Certify that the foregoing is a true and verified copy 
of the Certificate of Incorporation of the R. Harris and Company 
and of the whole of said Certificate of Incorporation, as filed in this 
Office the 2d day of June, 1915, and recorded in Liber 31, folio 330, 
et seq., one of the Incorporation Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 18th day of August, A. D. 1920. 

[SEAL.] R. W. DUTTON, 

Deputy Recorder of Deeds, D, C, 

Exhibit No. 3. 

Bill of Sale. 

Recorded June 3, 1915, at 10.26 A. M. 

Liber #3795, Folio 199 et seq. 

Peyser and Straus 
to 

R. Harris & Co. 

This deed, made the 2 day of June, in the year One thousand 
nine hundr^ and fifteen, by and between Miriam I. Peyser and 
Alma Straus, of the District of Columbia, Parties of the first part. 


and R. Harris and Company, a corporation of the District of Colum- 
bi^jparty of the secona purt. 

Witnesseth, That in consideration of the sum of Ten dollars ($101 
to them in hand paid, the receipt of which is hereby acknowledge, 
and other good and valuable considerations, the said parties 

39 of the first part, have sold, assigned, transferred and con¬ 
veyed, and do by these presents sell, assign, transfer and 

convey unto the said partv of the second pc^, the stock in trade, 
fixtures and other personal property, constituting and belonging to 
the business formerly conducts by the late Abraham D. Pn-ce, 
Trading as R. Harris and Companv, in the premises in the City of 
Washington, in the District of Columbia, known as number Four 
hundred (400) Seventh (7th) Street, Northwest; together with the 
good will of said business and the lease of said premises, all of which 
more-mentioned property was bequeathed to the said parties of the 
fisst part by the last will and testament of the said Abraham D. 
Prince, deceased, which said last will and testament has been duly 
admitt^ to probate and record. 

In witness whereof, the said parties of the first part, have here¬ 
unto set their hands and affixed their seals in the District of Colum¬ 
bia, on the day and year first hereinbefore written. 

MIRIAM I. PEYSER, [seal.] 
ALMA STRAUS. [seal.] 

^^^itness * 

MAUD FELLHEIMER. 

District of Columbia^ m: 

I, Maud Fellheimer, a Notary Public in and for the District of 
Columbia, do hereby certify that Miriam I. Peyser and Alma Straus, 
parties to a certain Bill of Sale, bearing date on the 2nd day of 
June, 1915, and hereto annexed, p)ersondly appeared before me in 
said District, the said Miriam I. Peyser and Alma Straus, being 
personally well known to me as the persons who executed the said 
Bill of Sale, and acknowledged the same to be their act and 
deed. 

40 Given under my hand and seal this 2nd day of June, 1916. 

[Notarial Seal.] MAUD FELLHEIMER, 

Notary Public in and for the District of Columbia, 

10 Cts. Int. Rev. Stamp affixed. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to Certify that the for-going is a true and verified copy 
of an instrument as recorded in Liber 3795, folio 199, et seq., one 
of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and afi&xed 
the seal of this Office this 6th day of May, A. D. l920. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D, C, 
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Exhibit No. 4. 


Removed to Washington Loan and Trust Bldg. 


Joseph I. Weller, 

Attorney & Counsellor at -Law, 
624 F Street N. W., 
Washington, D. C. 


Long Dist. Phone. 

R. Harris Company, 

Jenifer Building, 

7th and D Sts. N. W., 
Washington, D. C. 


April 14, 1919. 


Gentlemen : 

As I have recently negotiated the sale of lot 23, in square 
41 431, this city, together with improvements thereon, known as 

the Jenifer Building, and being informed that you are the 
lessee for a period of five years, beginning March first, 1916, of the 
first floor, stores numbers 400-402, 7th St., N. W.; and of the full 
basement under #400, and basement under rear portion of #402, 
I have been asked by the purchaser to make the following inquiry: 

Would you be willing to consider a proposition to cancel your 
lease, and give possession in about sixty days from date, and if so, 
what would be the lowest cash price you would be willing to accept 
for the cancellation of said lease, and delivering possession of said 
premises #400 and #402-7th St., N. W., and basement under same. 
It is the desire of the purchaser that in the event an agreement can 
be reached as to the cancellation of the lease, that possession be ob¬ 
tained in sufficient time, so that the building could be remodeled 
in time for the Fall business of 1919. 

Awaiting your reply, I am 


Yours very truly. 


J. I. W./H. E. 


JOSEPH I. WELLER. 
JOSEPH I. WELLER. 
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Exhibit No. 5. 


Removed to Washington Loan & Trust Bldg., 

Suite 420. 


Joseph I. Weller, 
Attorney & Counsellor at Law, 
624 F Street N. ,W., 
Washington, D. C. 


Long Dist. Phone. 

Julius Peyser, Esq., 

Wilkins Building, 

H St. N. W., 

Washington, D. C. 

My Dear Mr. Peyser: 


April 27, 1919. 


Concerning the matter of leasing of the Jenifer Building, 7th 
and 0 Sts., N. W., I beg to state that complying with your request 
of yesterday morning, that I communicated with my client, who 
is purchasing this property and the reason why my client 
42 purchased said property, was solely to occupy same either 
within a few months by the payment of a fair amount for 
the cancellation of your lease or to await the expiration of the lease 
for possession. 

It is their desire to obtain a suitable loeation to conduct their 
business, and they would therefore not be interested in tying up 
a large amount of money in a. building merely to lease it for some¬ 
one else, and they are therefore not interested in a lease proposition. 

I am leaving the city to argue a case in Norfolk on Monday, 
and expect to return to my office on Tuesday, at which time I ex¬ 
pect to have an answer from the purchaser of said property, whether 
or not they would be willing to sell the property. 

If those associated with you are willing to accept $100,000 cash 
to cancel the existing lease, and mve possession on July first, I am 
of the opinion that my party woiw .be willing to give such an offer. 

I am enclosing herewith preliminary report of title of said prop¬ 
erty, and beg to ask you if the record as to lease on said property 
is correct as shown by said record. Kindly return said report. 

With kind regards, I am 

Yours very truly, 

JOSEPH I. WELLER. 
JOSEPH I. WELLER. 

J. I. W. / H. E. 


4—3726a 
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Exhibit No. 6. 


Removed to Washington Loan and Trust Bldg. 

Suite 420. 


Joseph I. Weller, 
Attorney & Counsellor at Law, 
624 F Street N. W. 
Washington, D. C. 

Long Dist. Phone. 

Capt. Julius Peyser, 

Wilkins Bldg., 

H St. N. W., 

Washin^n, D. C. 

My Dear Capt. Peyser: 


May 3, 1919. 


According to your request, I took up with the purchaser of the 
Jenifer Building, the matter of resale of property. They 
43 do not seem to be at all interested in the subject, and I am 
therefore unable to obtain any price. 

For your information I am enclosing herewith copy of that part 
of the sale contract setting forth price and terms for the purchase 
of the property. Knowing how the purchasers feel about the resale 
of property, it seems to me useless to pursue the matter further, 
but if you disagree with me, I will be pleased to take any further 
steps that you may desire. 

Awaiting your reply, I am. 

Yours very truly, 

JOSEPH I. WELLER 
JOSEPH I. WELLER 

J. I. W. /H. E. 

Exhibit No. 7. 


Witnesseth, that for and in consideration of the sum of Five 
thousand (5,000) Dollars, deposit to him in hand paid by the said 
vendee, the receipt of which is hereby acknowledged, and the further 
sum of Two Hundred ninety-five thousand (296,000) Dollars to 
be paid by the said vendee in the following manner, to wit: Seventy 
thousand (70,000) Dollars in cash at time sale is closed, and the 
balance of Two hundred twenty-five thousand (225,000) to be se¬ 
cured by first deed of trust, of five years at 5% c/o payable semi¬ 
annually, said deferred purchase money payable twenty-five thou¬ 
sand (25,000) Dollars per annum for each of four years from date 
of deed of trust and One hundred twenty-five thousand (125,000) 
Dollars five years after date of said deed of trust. 
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44 Exhibit No. 8. 

9 

Deed, 

Joeephine Davis 

to ' ; I 

Helma M. Erickson. 

^ Recorded May 17th, 1919, at 9:32 A. M. 

Liber 4192, Folio 20. 

This deed, made this fifteenth day of May, in the ^ear nineteen 
I hundred and nineteen, by and between Josephine Davis, unmarried, 

, of the District of Columbia, party hereto of tne first part, and Helma 
M. Erickson, of the said District of Columbia, party hereto of the 
second part: 

Witnesseth, that the said party of the first part, for and in con¬ 
sideration of the sum of Ten Dollars to her paid by the said party 
of the second part, does hereby grant and convey unto the party of 
the second part, in fee simple, the following described land and 
premises, with the improvements, easements and appurtenances 
thereunto belonging, situate and being in the City of Washington, 
in the District of ^lumbia, namely: 

Lot Twenty-three (23), in Josephine Davis’ Sub-division of lots 
in S(]uare Four hundred and thirty-one (431), as per plat recorded 
in Liber 24 folio 80 of the Records of the Office of the Surveyor 
of the District of Columbia. 

I Subject to Lease from Joeephine Davis to Abraham D. Prince, 

trading as R. Harris & Co., dated March 11, 1915 and recorded in 
Liber 3785 folio 135 of the District of Columbia and to any other 
lease of any other Portion of said property. 

To have and to hold the said land and premises, with the im¬ 
provements, easements and appurtenances, unto and to the 

45 use of the said party hereto of the second part in fee simple. 

And the said party hereto of the first part, does hereby 
covenant to warrant specially the property hereby conveyed, ex¬ 
cepting so far as the above mention^ Leases are concerned; and to 
execute such further assurances of said land as may be requisite. 

In testimony whereof, on the day and year first herein above 
written, the said party hereto of the first part has hereunto set her 
hand and seal. 

JOSEPHINE DAVIS, [seal.] 

Signed, sealed, and delivered in the presence of— 

CHAS. C. LAMBORN. 

$300.00 Int. Rev. Stamps Affixed. 
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District op Columbia, To wit: 

I, Chas. C. Lamborn, a Not^ Public, in and for the District 
aforesaid^ do hereby certify that Josephine Davis, unmarried, the 
grantor in and who is personally well known to me to be the per¬ 
son who executed the aforegoing and annexed Deed dated May loth, 
A. D. 1919, personally appeared before me in the District aforesaid, 
and acknowledged said Deed to be her act and deed. 

Given under my hand and official seal, this fifteenth day of May, 
A. D. 1919. 

[Notarial Seal.] CHAS. C. LAMBORN, 

Notary Public, D, C, 

46 Office of the Recorder of Deeds, 

District of Columbia. 

This is to Certify that the for-going is a true and verified copy of 
an instrument as recorded in Liber 4192, folio 20, et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 30th day of December, A. D. 1919. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D, C. 

Exhibit No. 9. 

Trust 

Helma M. Erick^n 
to 

Henry E. Davis et al. 

Recorded May 17th, *1910, at 9.33 A. M. 
liter 4192, Fqlm 21. 

This deed of trust made this 16th day of M^, in the year Nine¬ 
teen hundred and nineteen, by and b^ween, Helma M. Erickwn, 
unmarried, of the Di^ct of (^umbia, party hereto of the 6rst part, 
and Henry E. Davis, William D. Hoover and Joseph I. Weller, of 
the said District of Columbia, parties hereto of the second part. 

Whereas: the said party hereto of the first part, is justly indebted 
unto Josephine Davis, in the full sum of Two hundred and twenty 
five thousand Dollam ($225,000), for the deferred purchase money 
for the hereinafter described land and premises, .for which 

47 she has executed and delivered her five certain promissory 
notes bearing even date with these presents, numbered 1 to 5 
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npectively; notes Nos. 1 to 4 inclusive, being for the sum of Twenty 
five thousand Dollars ($25,000) each and note No. 5, being for the 
sum of One hundred and twenty five thousand Dollars ($125,000), 
payable to order of said Josephine Davis, one, two, three, four and 
five years after date respectively, with interest thereon from date 
and until paid, at the rate of five and three fourths per centum per 
annum, payable semi-annually; each instalment of interest to b^ 
interest after maturity, if not then paid, at the rate aforesaid. 

Principal and interest payable at the office of the National Sav¬ 
ings and Trust Ckimpany, Washington, D. C. 

Said notes have l^n identified by The Real Estate Title Insur¬ 
ance Company and The Columbia Title Insurance Company, as evi¬ 
denced by their certificate on each of said Notes. 

And whereas: the party hereto of the first part desires to secure 
the full and punctual payment of said debt, and interest thereon, 
as well as any and all renewals or extensions of said notes, or of any 
part thereof, with interest on such renewals or extensions, at such 
rate of interest as may be agreed upon, and any notes given for 
interest covering any extension, with interest thereon from maturity 
of the same (which renewals or extensions of the debt or any part 
thereof, hereby secured, or any change in its terms or rate of interest 
payable on same, shall not impair in any manner the validity of, or 
priority of this Trust): and also to secure the reimbursement 

48 to the nolder or holders of said notes and to the parties hereto 
of the second part, or the survivors or survivor, or substituted 

Trustee, and any purchaser or purchasers, grantee or grantees, under 
any sale or sales under the provisions of this Trust, for all money 
which may be advanced as herein provided for, and for any and all 
costs and expenses (including reasonable counsel fees) incurred or 
paid on account of any litigation at law or in equity, which may 
arise in respect to this Trust, or to the indebtedness or to the prop¬ 
erty herein mentioned, in obtaining possession of the premises after 
any sale which may be made as hereinafter provided for. . 

Now therefore this deed of trust witnesseth: that the party hereto 
of Ag first part in consideration of the premises, and of One Dollar, 
in lawful money, does grant, bargain and sell and convey unto the 
parties hereto of the second part, in fee simple, the following- 
described land and premises, with the improvements, easements, 
rights ways and appurtenances, thereunto belonging, situate and 
lying in the City of Washington, District of Columbia, namely: 

Lot Twenty three (23), in Josephine Davis^ Subdivision of lots 
in S(][uare Four hundred and thirty one (431), as per plat recorded 
in Liber 24,' folio 80, of the Records of the Office of the Surveyor 
of the District of Columbia. 

To have and to hold the said described land and premises unto and 
to the only use of the said parties hereto of the second part, in fee 
simple. 

In and upon the uses and trusts following: that is to say: 

49 First. Until any default in payment of any matter of in¬ 
debtedness hereby secured, as herein provided for to ^rmit 

the said party hereto of the first part, her heirs and assigns, to 
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possess and enjoy said described premises, and to receive the issues 
and profits Uiereof; and on full payment of said notes and of any 
extensions or renewals thereof, and the interest the^n, and all 
sums advanced or expended in respect to this Trust (including cost 
of advertising and such commissions as may be allowed by law and 
are not otherwise herein provided for), to release and reconvey in 
fee, unto and at the cost of the said party hereto of the first part or 
the party or parties then claiming under her, the aforesaid land 
and premises. 

Second. Upon any default being made in jjayment of any of said 
notes or of- any instalment of principal or interest thereon or on 
any renewal or extension thereof, or of any note or notes hereafter 
given, for interest covering any extension, with interest thereon from 
maturity of the same, when and as the same shall become due and 
payable; or upon any default in payment, when due, of any tax 
or assessment, general or special, now or hereafter assessed against 
said land and premises, or any part thereof, while this Trust exists., 
a fire insurance on the buildings on said land in an amount, in the 
name and to the satisfaction of the parties hereto of the second p^. 
w’ho may select and designate the company or companies in which 
such insurance shall be placed, and who shall apply whatever may 
be received therefrom to the payment of the matter hereby secured, 
whether then due or not, unless the party emtitM to receive shall 
waive the right to have the same so applied; or upon any 
50 default in payment on demand, of any sum or sums advanced 
by the holder or holders of said notes on account of any 
costs and expenses of this trust, or on account of any such tax or 
assessment, or insurance or expense of litigation, with interest 
thereon at six per centum from date of advance (it being hereby 
agreed that on default in payment of said c^ts, expenses, tax or 
assessment or insurance or expense of litigation as aforesaid, the 
same may be paid by the holder or holders of said notes^. and all 
sums advanced in so doing, with interest as aforesaid, forthwith 
attach as a lien hereunder and be demandable at any time): then 
upon any and every such default so made as aforesaid, the said 
parties hereto of the second part, or the survivors or the survivor or 
substituted Tnistee, shall sell the aforesaid land and premises and 
improvements at public auction, at such time and place, upon such 
terms and conditions and after such previous public notice, with 
such postponement of sale or resale, as to the said parties hereto of 
the second part, or the survivors or the survivor or substituted 
Trustee, shall seem best for the interest of all parties concerned; and 
(the terms of sale being complied with), shall convey in fee to and 
at the cost of the purchaser, the premises so sold, such purchaser 
being hereby discharged from all liability for the application of the 
purchase money; and shall apply the proceeds of sale (after paying 
all expenses of s^e, all taxes and assessments thereon due, all sums 
advanced for costs, or taxes and assessments, or insurance or expense 
of litigation as aforesaid, with interest as aforesaid, and a Trustee's 
commission of five per centum on the gross amount of sales) to the 
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payment of the aforesaid indebtedness or so much thereof as 

51 may then remain unpaid, whether then due or not, and the 
interest thereon to date of payment (it being agreed that the 

said notes shall, upon such sale being made before the maturity of 
said notes, or beiore the maturity of any renewal or extension 
thereof, be and become immediately due and payable, at the elec¬ 
tion of the holder thereof), paying oyer the surplus, if any, to the 
said party hereto of the fiist part, her heirs or assigns, upon the 
surrender and deliyery to the purchaser his, her or their heirs or 
assigns, of possession of the premises so as aforesaid sold and con- 
yey^, less the expense, if any, of obtaining possession thereof. 

• And the said party hereto of the first part does hereby coyenant 
that she will warrant specially the property hereby conyeyed and 
that she will execute such further assurances said land as may be 
requisite, for yesting title in the said parties hereto of the second 
part, for the uses and purposes, and upon the trusts hereinbefore de¬ 
clare ; and will pay the aforesaid taxes and assessments and fire in¬ 
surance premiums as the same become due and payable during the 
existence of this Trust and while she is the owner of said land and 
premises. 

In testimony whereof, on the day and year first hereinaboye writ¬ 
ten, the said party hereto of the first part has hereunto set her hand 
and seal 

HELMA M. ERICKSON, [seal.] 

* 

Signed, sealed and delivered in the presence of— 

CHARLES E. MARSH. 

District of Columbia, To wit: 

I, Charles E. Marsh, a Notary Public in and for the aforesaid Dis¬ 
trict, do hereby certify that Helma M. Erickson, unmarried 

52 the grantor in and who is personally well known to me to be 
the person who executed the aforegoing and annexed Deed, 

bearing date May 16th A. D. 1919, personally appeared before me 
in the aforesaid District, and acknowledged the said Deed to be her 
act and deed. 

Given under my hand and official seal this 16th day of May, A. D. 
1919. 

[Notarial Seal.] CHARLES E. MARSH, 

Notary Public, D. (7. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to Certify that the for-going is a trae and verified copy of 
an instrument as recorded in Liber 4192, folio 21, et seq., one of the 
Land Records oi the District of Columbia. 
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In testimony whereof, I have hereunto set my hand and afiixed 
the seal of this Office this 5th day of May, A. D. 1920. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D, C, 


53 Exhibit No. 10. 

June 6,1919. 

Mr. Joseph I. Weller, 

Washington Loan & Trust Building, 

Washington, D. C. 

Dear Mr. Weller: 


I have tried to reach you two or three times in the last two days 
and have left my name at your office. If it is the desire of the pur¬ 
chaser of the Jenifer Building not to consider the proposition which ' 
I submitted to you about two weeks ago, kindly let me know at once 
and we will call the matter off. 

Yours very truly, 

JULIUS I. PEYSER. 


jip/ph. 


Exhibit No. 11. 


R. Harris & Co., Washington, D. C., June 9, 1919. 

Jenifer Bldg., 

7th and D Sts. N. W., 

Washington, D. C. 

Gentlemen : 

Kindly pay the rental for premises occupied by you in the Jenifer 
Bldg., to my agent, Mr. Joseph I. Weller, until further notice 
from me. 

Yours very truly, 

HELMA M. ERICKSON, 

Owner. 


' 54 Exhibit No. 12. 

Deed in Trust. 

No. 143. 

Helma M. Erickson 
to 

U. S. Mortgage & Tr. Co., Tr. 

Recorded-July 9,1919, at 2.18 p. m. 

This deed, made this 30th day of June in the year Nirietwn hun¬ 
dred and nineteen, by and between Helma M. Erickson of the Dis¬ 
trict of Columbia, party hereto of* the first part, and United States 
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Mor4^6 & Trust Company (a body corporate under the laws of the 
State of New York) of the City of New York in the State of New 
York^ as trustee, party hereto of the second part: 

Witnesseth, the party of the first part for and in consideration of 
the sum of Ten Dollars ($10.00) to her paid by the said party of the 
second part, does hereby grant and convey unto the said party of the 
second part, in fee simple, the following described land and prem¬ 
ises, with the improvements, easements and wpurtenances thereunto 
belonging, situate and being in the City of Washington, in the Dis¬ 
trict of Columbia, namely: Lot twenty-three (23) in Josephine 
Davis^ subdivision of-lots in l^uare four hundred and thirty-one 
(431) as per plat recorded in Liber 24 folio 80 of the Records of the 
office of the Surveyor of the District of Columbia, together with all 
improvements thereon. 

Subject to an indebtedness of Two Hundred and twenty-five thou¬ 
sand dollars ($225,000) dated May 16th, 1919, and recorded May 
17th, 1919 among the Land records of the District of Columbia, no 
part of which is assumed by the party of the second part. 

To have and to hold the said land and premises with the improve¬ 
ments, easements and appurtenances, unto and to the use of 
55 said party hereto of the second part as Trustee, with full 
power, and such power is hereby granted, to lease, sell, mort¬ 
gage or otherwise dispose said land and premises or any part 
thereof and to convey the same in fee or by deed of trust. Mortgage, 
or otherwise, without liability on the part of a purchaser or person 
lending money, to see to the application of the purchase money or 
money lent. 

And the said party of the first part, does hereby covenants to war¬ 
rant specially the property hereby conveyed, excepting so far as the 
above mentioned deed of Trust is concern^; and to execute such 
further assurances of said land as may be requisite. 

In testimony whereof. On the day and year first hereinabove writ¬ 
ten, the said party hereto of the first part has hereunto set her hand 
and seal. 

HELMA M. ERICKSON, [seal.] 

Signed, seal- and delivered in the presence of: 

GEORGE W. SMITH. 

District of Columbia, To wit: 

I, George W. Smith a Notary Public in and far the District of 
Columbia, aforesaid, do hereby certify that Helma M. Erickson the 
grantor in and who is personally known to me to be the person who 
executed the aforegoing and annexed Deed dated June 30th A. D. 
1919, personally appeal before me in the District aforesaid, and 
acknowledged the d^ to be her act and deed. 
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Given under my hand and official seal, this 30th day of June 
A. D. 1919. 

[Notarial Seal.] GEORGE W. SMITH, 

Notary Public, D, C. 

My Commission expires March 11,1920. 

66 Office of the Recorder of Deeds, 

District of Columbia.. 

This is to Certify that the for-going is a true and verified copy of 
an instrument as recorded in Liber 4224, folio 204, et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 30th day of December, A. D. 1919. 

R. W. DUTTON, 

[seal.] Dejyuty Recorder of Deeds, D, C. 


Exhibit No. 13. 


Joseph I. Weller, 
Attorney & Counsellor at Law, 
624 F Street N. W., 
Washington, D. C. 

Long Dist. Phone. 

Alexander Wolf, Esq., 

Attomey-at-law, 

Jenifer Bldg., 

Washington, D. C. 

My Deab Alex : 


Oct. 14, 1919. 


Conditions are now such, in the matter of disposal of the Jenifer 
Bldg., that I believe you will be justified in taking up with your 
clients the purchase of this property. 

I am not authorized by the owners to make any proposition of 
sale, but I am of the opinion that the property can be purchased for 
the sum of $410,000 upon the following terms, namely: 

Your clients to assume the existing deed of trust of $225,- 
67 000, dated April 4th, 1919, for five years, interest 5%%, pay¬ 

able semi-annually, principal payable $25,000 per annum for 
each of four years from date, and $126,000 payable five years after 
date, paying the balance of $410,000 ten thousand at the time sale 
contract is signed, $100,000 at the time sale is closed, and a second 
deed of trust to he secured on property purchased for the ./um of 
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$75,000, payable in three years after date, in instalments of $25,000, 
per annum, bearing interest at the rate of 6%. 

Kindly advise me promptly if your clients are interested in the 
matter. 

Cordially yours, 

JOSEPH I. WELLER. 

J. I. W./H. E. JOSEPH I. WELLER. 

Alex Wolf, Esq.: 

You are authorized to accept the above. 

J. I. PEYSER, 

Oct. 20, 1919. 

Exhibit No. 14. 


Joseph I. Weller, 
Attorney A Counsellor at Law, 
624 F Street N. W., 


Washington, D. C. 

Long Dist. Phone. 

Alexander Wolf, Esq., 

Attorney-atrLaw, 

Jenifer Building, 

Washington, D. C. 


• • • ♦ 

Oct. 17, 1919. 


My Dear Alex : 


Please accept my thanks for your kind favor of the/15th inst., 
enclosing letter from Newbourgh, which ! am returning herewith. 

I tried to get you on the phone before I leave the city this 
58 afternoon, on business, and noV being able to get you, and 
finding a call on my desk from.Capt. Peyser, dat^ yester¬ 
day, I call- the Captain. He said he had not called me, but that you 
had called me while he was in your office. I think he was mis¬ 
taken about this, as my secretary would not have taken his name 
had he not given it when he calM. I, of course, told him that 
I would get in communication with you,' and I only called him 
because the request was made. 

I will pass through Washington on Sunday night And will, be'in 
New York on Monffiiy, and I surest that you write me a letter and 
leave at my office before one o^ock Saturday, so that I may re^ 
ceive it on .my way through Washington. This letter should make 
an offer to purchase property at the price indicated by me, and on 
the terms suggested by you over the phone yesterday. 

With kind regard, I am .. 

Yours very tnily, JOSEPH I. WELLER. 

JOSEPH I. WELLER. 





J. I. W./H. E. 
End. 


r 




36 


R. TfAiiMilt am CO. VO. JOB. I. WRIililIB BT Ah, 


Exhibit No. 15. 

Mr. Joe^h I. Well«r, October 20, 1919. 

420 Wash. ix>an & Trust Building, 

City. 

Dear Sib: 

Replying to your letter of October 14, 1919, addressed to me, in 
the matter of the Jenifer Building, I beg to state that I have had 
numerous conferences with my clients and they take the position 
that the price of $410,000.00 is an excessive price for this property. 
They further say that you have not made them any positive 
pr6pK)eition as to the sale, but have simply express^ your 
59 individual opinion as to the price at which the property can 
be purchased. They also hesitate to make an offer on a piece 
of property unless they are certain it can be purchased. 

Under my advice they have finally agreed that if you can assure 
them by positive statement that the property can be purchased for 
$410,000.00 and upon the terms set forth in your letter of October 
14th, they do authorize me to accept the same, and to this extent I 
have their authorization in writing and am prepared to place a de¬ 
posit of $10,000.00 on a sale contract for the property; provided, 
however, that you can give me assurance within the next tken 
days that the proposition will be accepted. This time limit is fixed 
for the reason that my clients now have a deposit made for an op¬ 
tion on another location which they will acquire if they cannot pur¬ 
chase the Jenifer Building for $410,000.00. 

Very truly yours, 

ALEXANDER WOLF. 

A. W.:T. 

Exhibit No. 16. 

La# Office 
Alexander Wolf, 

J^fw Building, 

7th and D Street-, 

Washington, D. C. 

Td^hohes Main 885^886. 

Mr. Julius I. Peyser, October 20, 1919. 

Wilkins Building, 

City. 

My Dear Julius: 

In accordance with the written direction to me imder this date 
I have submitted offer to Joseph I. Weller for the purchase 
60 of the Jenifer Building, in the sum of $410,000.00, accord¬ 
ing to the terms set forth in his letter to m*e of Oct. 14,1919, 
which I have heretofore exhibited to you. 
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As soon as I hear further from Mr. Weller on the subject, will 
promptly advise you. 

Very truly yours, ALEX. WOLF. 

A. W; T. 

Reed. ck. -10,000. Del. to Weller Oct. 23/19. Receipt in Safe. 

Exhibit No. 17. 

Joseph I. Weller, 

Attorney & Counsellor at Law, 

624 F Street N. W., 

Washington, D. C. 

Long Dist. Phone. 

Oct. 23, 1919. 

Received of R. Harris & Co., check to my order as agent in the 
sum of $10,000.00, to apply as dejK)sit and on account of purchase 
price of sub-lot numbered 23, in square 431, Washington, D. C., 
together with improvements thereon known as the Jenifer Building, 
under sale contract dated October 23rd, 1919, setting forth the pur¬ 
chase price of said property at $410,000.00., with the terms as set 
forth in said contract, provided said contract is approved, and if 
not approved, that the said siim of $10,000 be return^ to R. Harris 
& Co., within a period of five days from date hereof. 

JOSEPH I. WELLER. 

61 • Nov. 1/19. 

Received of R. Harris & Co., check for $15,000 additional, payable 
to order of Joseph I. Weller Agent. 

Exhibit No. 18. 

Law Ofiices 
Alexander Wolf, 

Jenifer Building, 

7th and D Streets, 

Washington, D. C. 

Tdephdn^ Main 885-886. 

October 25, 1919. 

Mr. Julius I. Peyser, 

Wilkins Building, 

City. 

My Dbab Julius: 

On Friday, I delivered check for $10,000.00 to Joseph I. Weller, 
to whom the said check was made payable, as agent, and I have his 
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receipt therefor. At the same time I delivered to him the three 
copies of the contract to purchase the Jenifer Building. 

Very truly yours, 

ALEXANDER WOLF. 

A. W.:T. 

62 Exhibit No. 19. 


Joseph I. Weller, 
Attorney & Counsellor at Law, 
. 624 F Street N. W., 
Washington, D. C. 

Long Dist. Phone. 


This agreement. Made this first day of Nevember, 1919, by and 
between Joseph I. Weller, as agent for the vendor, and R. Harris & 
Company, a corporation, as vendee, 

Witnesseth, That for and in consideration of the sum of twenty- 
five thousand dollars, ($25,000.) deposit to him in hand paid by 
the said vendee, the receipt of which is hereby acknowledged, and the 
further sum of three hundred and ninety thousand dollars, ($300,- 
000.), to be paid by the said vendee in the following manner, to wit: 

The vendee to assume an existing first deed of trust, in the sum 
of two hundred and twenty five thousand dollars, ($225,000.), 
dated 5/16/19, payable in five years with interest at the rate of 
5% c/c payable semi-annually, with yearly payments provided in 
said trust, in reduction of principal and interest. The vendee 
to execute a second deed of trust to be secured on the property sold as 
part of the referred purchase money, running to the benefit of the 
United States Mortgage and Trust Company, trustee, in the amount 
. of forty-three thousand dollars, ($43,000), four notes payable one, 
two three and four years from date; notes numbered 1, 2 and 3 in 
the sum of ten thousand dollars, ($10,000.) each and note num¬ 
bered 4, in the sum of thirteen thousand, ($13,000.), bearing inter¬ 
est at the rate of 6 c/o semi-annually, and said second deed of trust 
notes to endorsed and guaranteed by Mariam Prince Peyser and 
Alma Prince Strauss, and vendee to pay at time of closing of sale 
the further sum in cash of one hundr^ and twenty-two thousand 
dollars, ($122,000.). 

The said vendor hereby agrees to sell to said vendee, and said 
vendee agrees yo purchase the real estate situate in the District of 
Columbia, known and described as follows: Sub-lot numbered 23, 
in square 431, located at Northwest comer of 7th and D Sts., N. W.. 
together with improvements thereon, known as the Jenifer Building! 

It is understood and a^eed that said property is free from en¬ 
cumbrances except as herein stated; that taxes, interest, rents, water 
rents and assessments are to be paid to date sde is clo^; that the 
title is to be a good title of record, and if not the sum of twenty- 
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five thousand dollars, ($25,000.) herein paid shall be refunded to 
said vendee; that all conveyancing, examination of title and record* 
ing and revenue stamps except revenue stamps on deed, shall be at 
the cost of the said vendee; uiat the terms oi this contract shall be 
complied with within 30 days from the date hereof, ot within ten 
days from date the title examination is completed and report made, 
in default of which on the part of the said vendee the cash payment 
herein made shall be forfeited to the said vendor; that this 

63 contract is made subject to the approval of the duly author¬ 
ized agent of the owner of said above described property. 

It is further understood and agreed, that neither party hereto waives 
any right of action or remedy for the specific performance of this 
contract, in case of default on the part of either, by the forfeiture 
or return of the cash payment of twenty-five thousand dollars, 
($26,000.) as aforesaid. 

In witness whereof the respective parties have hereunto set their 
hands and seals, the R. Harris d: Company, by resolution duly 
passed, has hereunto caused its corporate name and seal to be signed 
and a^ed, by Sidney W. Strauss, its President and Julius I. Peyser, 
its Secreta^, and these presents to be subscribed and sealed by its 
said President and Secretary, executing this contract in triplicate, 
this first day of November, A. D., 1919. 

R. HARRIS & COMPANY, 
By J. I. PEYSER, [sbal.) 

Secy. 

Witnessed by 

ALEXANDER WOLF. 

Approved by the agent of the owner of the above described prop¬ 
erty under authority to him by said owner. Of the purchase price 
of $415,000., the sum of $406,000. shall apply on account of pur¬ 
chase price and $10,000. on account of fee charge. 

JOSEPH I. WELLER, 

Agent. 

Exhibit No. 20. 

Washington, D. C., November 1, 1919. 

Messrs. R. Harris & Co., 

Jenifer Building, 

7th and Streets N. W., 

City. 

Gentlemen : 

I acknowledge the receipt from you of an agreement, in duplicate, 
the third copy being retained by you, which said agreement has 
been executed by you and by myself, as agent, with full authority, 
for the owner of premises known and described as Sub 

64 23 in Square 431, located at the northwest comer of Seventh 
and Streets, Northwest, Washington, D. C., togetW 


40 


B. HABR18 AND CO. VS. JOS. I. WELLEB BT AL. 


with improvements thereon known as the “Jenifer Building/’ the 
price of said property and the terms thereof being set forth in said 
agreement; and I do hereby acknowledge the receipt of your two 
checks, one in the sum of $10,000.00 and the other in the sum of 
$16,000.00, meJcing a total of $25,000.00, being the $25,000.00 
deposit referred to in the said agreement; that by the execution of 
the said agreement and the payment of the saia sum accepted by 
me, the said sale is hereby ratified and confirmed and the deal is 
clo^, subject to the examination of the title by a title company. 
I woidd therefore suggest you ordering the title for the property 
so that the same may be closed in accordance with the terms and con¬ 
ditions set forth in "said agreement, signed by us respectively. 

Very truly yours, 

JOSEPH I. WELLER. 

Exhibit No. 21. 

Joseph I. Weller, 

Attorney & Counsellor at Law, 

624 F Street N. W., 

Washington, D. C. 

Long Dist. Phone. 

This agreement. Made this first day of November, 1919, by and 
between Joseph I. Weller, as agent, for the vendor, and R. Harris & 
Company, a corporation, as vendee, 

Witnesseth, That for and in consideration of the sum of twenty- 
five thousand dollars, ($25,000.) deposit to him in hand paid by 
the said vendee, the receipt of which is hereby acknowledgea, 
65 and the further sum of three hundred and eighthy thousand 
dollars, ($380,000.), to be paid by the said vendee in the 
following manner, to wit: 

The vendee to assume an existing first deed of trust, in the sum 
of two hundred and twenty five thousand dollars, ($225,000), dated 
6/16/19, pay-ble in five years with interest at the rate of 5% c/o 
payable semi-annually, with yearly payments provided in said trust, 
in reduction of principal and interest. The vendee to execute a 
second deed of trust to be secured on the property sold as part of 
the deferred purchase money, running to the benefit of the United 
States Mortgage and Trust Company, trustee, in the amount of forty- 
three thousand dollars, ($43,000.), four notes payable one, two 
three and four years from date; notes numbered 1, 2 and 3, in the 
sum of ten thousand dollars, ($10,000.) each and note numbered 4, 
in the sum of thirteen thousand, ($13,000.) bearing interest at the 
rate of 6 c/o semi-annually, and said second deed of trust notes to 
be endorsed and guarantee by Mariam Prince Peyser and Alma 
Prince Strauss, and vendee to pay at time of closing of sale the 
further sum in cash of one hundred and tw^elve thousand dollars, 
($ 112 , 000 ). 
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The said vendor hereby, agress to sell to said vendee, and said 
vendee agrees to purchase the real estate situate in the District of 
Columbia, known and described as follows: Sub-lot numbered 23, in 
square 431, located at Northwest comer of 7th and D Sts., N. W., 
together with improvements thereon, known as the Jenifer Build¬ 
ing. 

It is understood and a^eed that said property is free from en¬ 
cumbrances except as herein stated; that taxes, interest, rents, water 
rents and assessments are to be paid to date sde is clo^; that the 
title is to be a good title of record, and if not the sum of twenty- 
five thousand dollars ($25,000.) herein paid shall be refunded to . 
said vendee; that all con-eyancing, examination of title and record¬ 
ing and revenue stamps except revenue stamps on deed, shall be at 
the cost of the said vendee; that the terms of this contract shall be 
complied with within 30 days from the date hereof, or within ten 
days from date the title examination is completed and report made, 
in default of which on the part of the said vendee the cash payment 
herein made shall be forfeited to the said vendor; that this contract 
is made subject to the approval of the duly authorized agent of the 
owner of said above described property. It is further understood 
and agreed, that neither party hereto waives any right of action or 
remedy for the specific performance of this contract, i« case of de¬ 
fault on the part of either, by the forfeiture or return of the cash 
payment of twenty-five thousand dollars, ($25,000.) as aforesaid. 

In witness whereof the rescpctive parties have hereunto set their 
hands and seals, the R. Harris & Company, by resolution duly passed, 
has hereunto caused its corporate name and seal to be signed and 
affixed, by Sidney W. Strauss, its President, and Julius I. Peyser, 
its Secretary, and these presents to be subscribed and sealed by its 
said President and Secretary, executing this contract in triplicate, 
this first day of November, A. D. 1919. 

66 R. HARRIS & COMPANY, 

By SIDNEY W. STRAUS, 

President. 

R. HARRIS & COMPANY, 

By JULIUS I. PEYSER, [seal.] 

Secty. 

Attested by 


Approved by the agent of the owner of the above described prop¬ 
erty under authority to him by said owner. 

JOSEPH I. WELLER, 

Agent. 


6-6726a 
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Exhibit No. 22. 

Statement of Acconnt. 

Washington, D. C. December 1, 1919. 

The Real E^te Title Insurance Company of the District of 

Columbia. 

The Columbia Title Insurance Company of the District of 

Columbia. 

Settlement Case No. 14229. 


To R. Harris & Co. Dr. In re Purchase Lot 23, Square 431. 


Price of Property. $415,000.00 

Certificate of Title. 430.00 

Tax Certificate. .60 

Recording Deed. 1.10 

Preparing Trust . 6.00 

Recording Trust ..'. 2.75 

Settlement Fee .. 25.00 

Revenue Stamps on Deed.. 8.60 

Deposit . 

Taxes @ $2,822.64 . 

Deed of Trust, deferred. 

Deed of Trust, assumed. 


Interest from Nov. 16, @ 5%% 
Check Received. 


$25,000.00 
1,190.94 
43,000.00 
225,000.00 
539.06 
120,742.95 


$415,472.96 $415,472.95 


67 Exhibit No. 23. 

Deed. 

United States Mortgage & Trust Co. 
i 

~ ' R. Harris & Co. 

Recorded Dec. 8, 1919, at 2.05 P. M. 

This deed, made this 29th day of November, in the year Nine¬ 
teen hundred and nineteen, by and between United States Mort¬ 
gage and Trust Company, Trustee under Deed-in-Trust from Helma 
M. Erickson, dated June 30, 1919 and recorded in Liber 4224 folio 
204 of the I^nd Records of the District of Columbia, acting herein 
in exercise of the power conferred by said Deed-in-trust, party 
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hereto of the first part, and R Harris and Company, a bod^ cor¬ 
porate duly incorporate under the laws in force in the District 
of Columbia, party hereto of the second part; 

Witnesseth, that the said party of the fust part, for and in con¬ 
sideration of the sum of Ten Dollars to it paid by the said party 
of the second part, does hereby grant and convey unto the saia 
party of the second part, in fee simple, the following described land 
and premises, with the improvements, easements and a^urtenances 
thereunto belonging, situate and being in the City of Washington, 
in the District of Columbia, namely: Lot Twenty-three (23) in 
Josephine Davis’ Subdivision of lots in Square Four hund^ and 
thirty-one (431), as per plat recorded in TJber 24 folio 80 of the 
Records of the office of the Surveyor of the District of Columbia. 

Subject to an indebtedness of Two hundred and twenty-five thou¬ 
sand Dollars ($225,000) secured by Deed of Trust dated May 16, 
1919 and recorded in Liber 4192 lolio 21 of the I^and Recoil of 
the District of Columbia. 

68 To have and to hold, the said land and premises, with the 
improvements, easements and appurtenances, unto and to 

the use of the said party hereto of the second part in fee simple. 

And the said party hereto of the first part, as Trustee, does hereby 
covenant to warrant specially the property hereby conveyed, except¬ 
ing so far as the above mentioned Deed of Trust is concerned; and 
to execute such further assurances of said land as may be requisite. 

In testimony whereof, on the day and year first hereinabove writ¬ 
ten, the said United States Mortgage and Trust Company, as Trus¬ 
tee, has caused these presents to be signed with its Corporate name 
by Calvert Brewer its Vice President, attested by T. W. B. Middle- 
ton its Assistant Secretary and its Corporate Seal to be hereunto 
affixed, and does hereby constitute and appoint Calvert Brewer, its 
true and lawful Attorney in fact for it and in its name to appear 
before any officer authorized by law to take and certify acknowledg¬ 
ments of conveyances of land in the District of Columbia, and then 
and there to acknowledge and deliver these presents as its act and 

[Corporate Seal.] UNITED STATES MORTGAGE AND 

TRUST (X)MPANY, 

As Trustee, 

By CALVERT BREWER, 

Vice President, 

A * 

T. W. B. MIDDLETON, 

Asst. Secretary. 

$180.00 Int. Rev. Stamps afl&xed. V 

69 State of New York, 

County of New York, To wit: 

I, F. H. Sieberth, a Notarv Public in and for the CJountv afore- 
said, do hereby certify that Calvert. Brewer who is personally well 
known to me to be the person named as Attorney in fact in the fore- 
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going'and annexed Deed dated the 29ih day of November, A. D. 
1919, to acknowledge the same, personally appeared before me in 
the County aforesaid, and as Attorney in fact as aforesaid, and by 
virtue of the power and authority in him vested bv the aforesaid 
deed, acknowledged the same to he the act and deed o( the United 
States Mortg^e and Trust Company, as Trustee, the Corporation 
grantor therein, and delivered the same as such. 

Given under my hand and official seal, this 29th day of Novem¬ 
ber, A. D. 1919. 

[Notarial Seal.] F. H. SIEBERTH, 

Notary Public, 

Noti^ Public Queens County. 

Certificate filed and duly authorized to take Acknowledgment and 
Proof of Deeds in Queens County, Clerk^s No. 2570; N. Y. County, 
Clerk’s No. 497; N. Y. County, Register’s No. 1499. 

Commission expires March 30th, 1921. 

Office of the Recorder of Deeds. 

District of Columbia. 

This is to Certify that the foregoing is a true and verified copy of 
the Deed from United States Mortgage and Trust Company to R. 

Harris and Company and of the whole of said Deed as filed 
70 in this Office the 8th day of December, A. D. 1919. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 30th day of December, A. D. 1919. 
[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D, C, 

• 

Exhibit No. 24. 

Trust. 

R. Harris & Co. 
to 

Weller & Peyser. 

Recorded Dec. 8th, 1919, at 2.06 P. 'M. 

This deed of trust made this 1st day of December, in the year 
Nineteen hundred and nineteen, by and between R. Harris and 
Company, a body corporate duly incorporated under the laws in 
force in the District of Columbia, acting herein pursuant to a Resolu¬ 
tion of its Stockholders, a duly certin^ copy of which Resolution 
is hereunto annexed and made part of these presents, party hereto 
of the first part; and Joseph I. Weller and Julius I, Peyser, of the 
said District, parties hereto of the second part, 
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Whereas: the said party hereto of the first part is justly indebted 
unto the United States Mortgage and Trust Company, Trustee, 
imder deed-in-trust from Helma M. Erickson, dated June 30, 1919, 
and recorded in Liber 4224 folio 204 of the Land Becords of the 
District of Columbia, in the full sum of Forty-three thousand Dol¬ 
lars ($43,000) for the deferred purchase money for the hereinafter 
described land and premises, for which amount the said party hereto 
of the first ^rt has made and issued its four certain promissory 
notes charing even date with these presents, numbered 1 to 4 

71 respectively; notes Nos. 1 to 3 inclusive, for Ten thousand 
Dollars ($10,000) each and note No. 4 being for the sum of 

Thirteen thousand Dollars ($13,000) under its corporate seal, 
signed with its corporate name by its President, attested by its 
Swretary, said not^ being payable to order of the said United 
States Mortgage and Trust Company, Trustee as aforesaid, in one, 
two, three and four years after aate respectively, with intere^ 
thereon from date and until paid at the rate of six per centum per 
annum, payable semi-annually. 

And whereas, the party hereto of the first part desires to secure 
the full and punctual payment of said debt, and interest thereon, 
as well as any and all renewals of extensions of said notes, or of 
any part thereof, with interest on such renewals or extensions, at 
such rate of interest as may be agreed upon and any notes given for 
interest covering any extension, with interest thereon from matu¬ 
rity of the same (which renewals or extensions of the debt or any 
part thereof hereby secured, or any change in its terms or rate of 
interest payable on same, shall not impair in any manner the 
validity of or priority of this Trust): and also to secure the reim¬ 
bursement to the holder or holders of said notes and to the parties 
hereto of the second part, or the survivor, or his heirs or substituted 
Trustee, and any purchaser or purchasers, grantee or grantees under 
any sale or sales under the provisions of this Trust for all money 
which may be advanced as herein provided for, and for any and 
all costs and expenses (including reasonable counsel fees) incurred 
or paid on account of any litigation at law or in equity which may 
arii^ in respect to this Trust, or to the indebtedness or to the prop¬ 
erty herein mentioned, or in obtaining possession of the 

72 premises after any sale which may be made as hereinafter 
provided for. 

Now therefore this deed of trust witnesseth: that the party hereto 
of the first part, in consideration of the premises, and of One Dol¬ 
lar, in lawful money does grant, bargain and sell and convey unto 
the parties hereto of the second part, in fee simple, the following 
described land and premises, with the improvements, easements, 
rights, ways and appurtenances thereunto belonging, situate and ly¬ 
ing in the City of Washington, District of Columbia, namely: Lot 
Twenty-three (23) in Josephine Davis* subdivision of lots in Square 
Four hundred and thirty-one (431) as per plat recorded in Liber 
24 folio 80 of the Record of the Office of the Surveyor of the Dis¬ 
trict of Columbia. 

To have and to hold the said described land and premises unto 
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and to the only use of the said parties hereto of the second part, in 
fee simple, 

In and upon the uses and trusts following: that is to say: 

First. Until any default in payment of any matter of indebted¬ 
ness hereby secur^ as herein provided for, to permit the said party 
hereto of the first part, its successors and assigns, to possess and en¬ 
joy said described premises, and to receive the issues and profits 
thereof; and on full payment of said notes and of any extensions 
or renewals thereof, and the interest thereon, and all sums advanced 
or expended in respect to this trust (including cost of advertising 
and such commissions as may be allowed by law and are not other¬ 
wise herein provided for), to release and reconvey in fee unto and 
at the cost of the said party hereto of the first part or the party or 
parties then claiming under it, the aforesaid land and prem- 

73 ises. 

Second. Upon any default being made in payment of any 
one of said notes or of any instalment of principal or interest 
thereon, or on any renewal or extension thereof, or of any note or 
notes hereafter given for interest covering any extension, with inter¬ 
est thereon from maturity of the same, when and as the same shall 
become due and payable; or upon any default in pavment when due, 
of any tax or assessment, general or special now or hereafter assessed 
against said land and premises, or any part thereof, while this Trust 
exists, or upon any aefault in keeping while this Trust exists, a 
fire insurance on the buildings on said land in an amount in the 
name and to the satisfaction of the parties hereto of the second 
part, who may select and designate the company or companies in 
w hich such insurance shall be placed, and who shall apply whatever 
may be received therefrom to the payment of the matters hereby 
secured, whether then due or not, unless the party entitled to receive 
shall waive the right to have the same so applied; or upon any 
default in payment on demand,^ of any sum or sums advanc^ by the 
holder or holders of said notes on account of any costs and ex¬ 
penses of this Trust, or on account of any such tax or assessment 
or insurance or expense of litigation, with interest thereon at six 
per centum from date of advance (it being hereby agreed that on 
default in payment of said costs, expenses, tax or assessment, or in¬ 
surance or expense of litigation as aforesaid, the same may be paid 
by the holder or holders of said notes, and all sums advanced in so 
doing, with interest as aforesaid, shall forthwith attach as a lien 
hereunder and be demandable at any time) then upon any and 
every such default so made as aforesaid, the said parties hereto 

74 of the second part, or the survivor or his heirs or substituted 
Trustee, shall sell the aforesaid land and premises and im¬ 
provements at public auction, at such time and place, upon such 
terms and conditions, and after such previous public notice, wdth 
such postponement of sale or re-sale, as to the said parties hereto of 
the second part, or the survivor or his heirs or sul^ituted Trustee, 
shall seem oest for the interest of all parties concerned; and (the 
terms of sale being complied wdth) shall convey in fee to, and at 
the cost of, the purchaser, the premises so sold, such purchaser being 
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hereby discharged from all liability for the application of the pur- 
.chase money; and shall apply the proceeds of sale (after paying all 
expenses of sale, all taxes and assessments thereon due, all sums ad¬ 
vanced for costs or taxes and assessments or insurance or ei^nse of 
litigation as aforesaid, with interest as aforesaid, and a Trustee’? 
commission of five per centum on the gross amount of sales) to the 
payment of the aforesaid indebtedness or so much thereof as may 
then remain unpaid, whether then due or not, and the interest 
thereon to date of payment (it being agreed that the said notes 
shall, upon such sale Ming made before the maturity of said notes 
or before the maturity of any renewal or extension thereof, be 
and become immediately due and payable at the election of the 
holder thereof), paying over the surplus, if any, to the said party 
hereto of the first part, its successors or assigM, upon the surrender 
and delivery to the purchaser his, her or tneir heirs or assigns, of 
possession of the premises so as aforesaid sold and convey^, less 
the expense, if any, of obtaining possession thereof. 

And the said party hereto of the first part does hereby 
75 covenant that it will warrant specially the property hereby 
conveyed and that it will execute such further assurances 
of said land as may be requisite for vesting title in the said parties 
hereto of the second part, for the uses and purposes and lapon the 
trusts hereinbefore declar^; and will pay the aforesaid taxes and 
assessments and fire insurance premiums as the same become due 
and payable during the existence of this Trust, and while it is the 
owner of said land and premises. 

In testimony whereof, on the day and year first hereinabove 
written, the said party hereto of the first part has caused these 
presents to be signed with its corporate name by Sidney W. Straus, 
its President, attested by Julius I. Peyser its Swretary and its cor¬ 
porate seal to be hereunto afiixed; and does hereby constitute and 
appoint Sidney W. Straus, its true and lawful Attorney in fact for 
it and in its name to acknowledge and deliver these presents as its 
act and deed 

[Corporate Seal.] iR. HARRIS AND COMPANY, 

By SIDNEY W. STRAUS, 

President. 


Attest: 


JULIUS I. PEYSER, 
Secretary. 


At a meeting of the Stockholders of the R. Harris and Company, 
a body corporate duly incorporated under the laws in force in the 
District of Columbia, held on the 19th day of November, 1919, the 
following Resolution was adc^ted; 

•‘^Resolved: That the President of this Corporation be and he is 
hereby authorized in the name of this Corporation to purchase the 
following described land and premises: Lot 23 in Josephine Davis’ 
Subdivision of lots in Square 431, as per plat recorded in 
76 Liber 24 folio 80 of the PAnntvlg af tho ^ 
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in the name of this Corporation, to execute and deliver four certain 
promissory notes numbered 1 to 4 respectively; notes Noe.. 1 to 3 . 
inclusive, for Ten Thousand Dollars ($10,000) each and note No. 

4 for Thirteen Thousand Dollars ($13,000), with interest thereon 
at the rate of six per centum per annum, payable semiannually; said 
notes being payable in one, two, three and four years after date 
respectively; and to secure payment of the principal of, and the 
interest on, said notes, the said President be and he is hereby 
authorized and directed to execute and deliver in the name of this 
Corporation, a Deed of Trust, in the usual form upon said property, 
and to do and perform all acts necessary to effect the purpose of this 
Resolution.'’ 

This is to certify that the above is a true copy of the Resolution 
adopted by the Stockholders of the said R. Harris and Company, at 
a meeting held on the 19th day of November, 1919. 

l[Corporate Seal.] JULIUS I. PEYSER, 

Secretary. 

District of Columbia, To wit: 

I, Charles E. Marsh, a Notary Public in and for the District afore¬ 
said, do hereby certify that Sidney W. Straus, who is personally well 
known to me to be the person named as Attorney in fact in the afore¬ 
going and annexed De^, dated the 1st day of December, A. D. 1919, 
to acknowledge the same, personally appeared before me in the 
District aforesaid, and as Attorney in fact as aforesaid, and by virtue 
of the power and authority in him vested by the aforesaid 
77 Deed, acknowledged the same to be the act and deed of R. 

Harris and Company, the Corporation grantor therein, and 
delivered the same as such. 

Given under my hand and official seal this 6th day of December 
A. D 1919 

[Notarial Seal.] CHARLES E. MARSH, 

Notary Public, D. C. 


Office of the Recorder of Deeds, 

District of Columbia. 

This is to Certify that the for-going is a true and verified copy 
of an instrument as recorded in Liber 4296, folio 121, et seq., one 
of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 18th day of August, A. D. 1920. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 
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Exhibit No. 25. 


i 


Joseph I. Weller, 

Attorney & Counsellor at Law, 

624 F Street N. W., 

Washington, D. C. 

Long Dist. Phone. 

R. Harris & Company, Dec. 8, 1919. 

7th and D Streets N. W., 

Washington, D. C. 

Attention: Mr. Sidney W. Strauss. 

My Dbab Mb. Stbauss: 


In giving the item to the newspapers, concerning the purchase 
by your Company of the Jenifer Building, I would consider it a 
favor if you would not mention the price paid, for the reason that 
I believe that the tax assessment now on the street is quite high 
and if you feel that you should name a price, 1 respectfully suggest 
that you should state that the stamps on the deed would indicate a 
price in excess of $300,000.00. 

The lot is known as Lot numbered 23, in square* 431, and is 56 
feet front by 98 feet deep, to a rear alley, and contains 5,488 square 
feet. Would you mention that the seller, the United States Mortgage 
& Trust Company of New York was represented in the transaction by 
Joseph I. Weller. 

Thanking you to include this information in your statement, and 
hoping for a continuance of our pleasant business relations, I am 
Yours very truly, JOSEPH I. WELLER. 


J. I. W./H. E. 
79 


JOSEPH I. WELLER. 

Exhibit No. 26. 

True Copy of Check. 

R. Harris & Company, Je/elers. 


No. 6642. 

Washington, D. C., Oct. 23, 1919. 

Pay to the order of Joseph I. Weller Agent $10,000 00/100 Pay 
$10,000 and 00 cts. Dollars Deposit on Purchase of Jenifer Building. 

R. HARRIS & COMPANY. 
SIDNEY W. STRAUS, 

President. 


Security Savings and Commercial Bank, Washington, D. C. 
7—3725a 
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True Copies of Endorsements on Said Check, 


Pay to the order of National Bank of Washington. 
Weller. 

National Bank of Washington of Washington, D. C. 
dorsements Guaranteed. Oct. 25, 1919. 


Joseph I. 
Prior en- 


(Perforated:) Paid. 

Exhibit No. 27. 


In Account With the United States Mortgage and Trust Company. 


Price of Property. 

Z)Deposit . 

Tax . 

Deed of Trust. 

Deed of Trust. 

80 

Interest. 

Revenue ... 

Joseph Weller, Agent for U. S. 
Mortgage & Trust Co. 


Dec. 1, 1919. 

$405,000.00 . 

. $25,000.00 

. 1,190.94 

. 43,000.00 

. 225,000.00 


539.06 

180.00 

110,090.00 


$405,000.00 $405,000.00 


Note.— Check for $10,000.00 paid to Joseph Weller as ageht for 
seller, said tism being on account of charge due by purchaser. 


Exhibit. No. 28. 

Union Exchange National Bank 
of New York, 

Fifth Avenue & 21st Street. 

Member New York Clearing House. 

New York, June 26th, 1920. 

R. Harris & Company, 

Washington, D. C. 

Gentlemen : 

We beg' to advise you we are the holder of three of your notes for 
$10,000 each, and one for $13,000, dated December 1st, 1919, for 
one, two three and four years respectively. - 

We note that the rate of interest is 6 per cent per annum payable 
• semi-annually. As this interest was due on June lst> will you kindly 
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favor US with your check for same. When payment is received we 
will credit the amount on the back of each note. 

Yours very truly, 

GEO. B. CONNLEY, 

Cashier. 

81 Motion to Dismiss on Behalf of Joseph 7. Weller. 

Filed November 30, 1920. 

Comes now Joseph I. Weller, named as a party defendant in the 
above-entitled cause, by his attorneys, and, by protestation, not ad¬ 
mitting or confessing all or any of the matters and things in the 
bill of complaint herein contained to be true in such manner and 
form as the same are therein set forth and alleged, moves to dismiss 
the said bill; and, for cause, shows: 

1. That it appears by the said bill that the plaintiff, for any cause 
of action it may have against this defendant, has' a complete, plain 
and adequate remedy at law; and that, by reason thereof, this Court, 
sitting in eq^uity, has no jurikliction in the premises. 

2. That the allegations in said bill contained are vague, indefinite, 
uncertain and inconsistent; and are insufficient to warrant, justify 
or support the prayers of the bill; as well, also, insufficient to entitle 
plaintiff to any relief in the premises. 

3. That it appears from said bill that plaintiff does not seek to 
ask any rescission of the certain contract of purchase and sale of the 
real estate therein described and under which said contract, con¬ 
veyance of said real estate was made to plaintiff; nor is any offer 
made by plaintiff to reconvey said real estate upon terms of reim¬ 
bursement, or otherwise; nor is any fiduciary relation alleged to exist 
or to have existed between plaintiff and this defendant, or any of his 
co-defendants herein, which would or might justify resort to a court 
of equity; but, on the contrary thereof, the sole relief sought by 

plaintiff (aside from answers to certain interrogatories, to be 

82 below noticed), is a personal money decree against him— 

^^and against any other defendant or defendants, in such sum or 
sums as this honorable Court may find the plaintiff to be entitled 
to herein by reason of the act or acts of said defendants.^* 

4. That the prayers in said bill contained (other than the prayer 
for discovery), are vague, indefinite and uncertain, and fail to dis¬ 
close just what relief is sought or asked by plaintiff; as well, also, 
fail to disclose just which of the defendants the plaintiff claims or 
intends to claim should be held liable to plaintiff herein; and, if 
so liable, in what sum or sums, and for what cause or reason. 

5. Insofar as the allegations of said bill are based upon the charge 
of duress and compulsion, asserted therein to have been practic^ 
and exerted by this defendant upon and against the plaintiff, no 
facts are stated therein justifying or supporting the charge, or from 
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which any such legal conclusion could or would follow or result; on 
the contrary thereof, ^e facts stated in said hill negative the con¬ 
clusion stated by pliuntiff, it'being affirmatively alleged in the bill 
that plaintiff, with full knowledge of all ante^ent facts, as well 
with full knowledge of the price paid for the proper^ under the 
antecedent sale thereof, agreed to pay the full sum of ^15,000 for 
the property described, and no further or other sum, than as so 
agreed to be paid therefor, as aforesaid, was exacted of or paid by 
plaintiff. 

6. That it appears from said hill that the plaintiff has been guiltv 
of such delay and laches, unexplained or insufficiently explained, 
as disqualify it from maintaining its said bill in a court of equity as 
against this defendant. 

83 7. That, insofar as said bill may be sought to be main¬ 
tained by plaintiff as a bill for discovery, either as against this 

defendant, or as against his co-defendants herein, no showing of any 
kind is made by plaintiff necessary to support the prayer for relief 
in that behalf; nor is any showing made in said bill by plaintiff of 
any inability on its part to procure and secure everything alleged by 
it that the discovery will ducloee by proper process at law. 

8. That there is a misjoinder of parties defendant herein. 

9. That the plaintiff has not, in and by its said bill, made or stated 
such a case as does or ought to entitled it to the relief therein and 
thereby prayed against this defendant, or to’ any relief in the prem¬ 
ises. 

Wherefore, this defendant prays that the bill may be dismissed, so 
far as he is concerned, with reasonable costs; and that he be permitted 
to go hence without day. 

HOEHLING, PEELLE & OGILBY, 

Attorneys jot Joseph I. Weller, 

Party Defendant. 

Motion to Dismiss on Behalf of Helma M. Erickson. 

Filed November 30,1920. 

^ * * * 

Comes now Helma M. Erickson, named as a party defendant in 
the above-entitled cause, by her attorneys, and, by protestation, not 
admitting or confessing all or any of the matters and things in the 
bill of complaint herein contained to be true in such manner 

84 and form as the same are therein set forth and alleged, moves 
to dismiss the said bill; and, for cause, shows: 

1. That no relief, other than discovery, is prayed in said bill as 
against this defendant, unless it be intended by plaintiff to include 
her as one of the defendants embraced in the fifth prayer of said 
bill, wherein plaintiff asks— 

'That a personal decree be entered herein in favor of the plaintiff 
against the defendant Joseph I. Weller and against any other de¬ 
fendant or defendants, in such sum or sums as this Honorable Cou^ 
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may find the plaintiff to be entitled to herein by reason of the act or 
acts of said defendants;” 

But this defendant says that the above prayer is not only legally in¬ 
sufficient upon which to base any claim for substantive relief so far 
as she is concerned, but, furthermore, is totally unsupported by any 
allegations in the bill of complaint itself upon which to base any 
claim for recovery as against her. 

2. That the prayers in said bill contained, (other than the prayer 
for di^very), are vague, indefinite and uncertain, and fail to dis¬ 
ci^ just what relief is sought or asked by plaintiff; as well, also, 
fail to disclose just which of the defendants the plaintiff claims or 
intends to claim should be held liable to plaintiff herein; and, if so 
liable, in what sum or sums, and for what cause or reason. 

3. That if it be intended by plaintiff to assert or claim any relief 
against her under the fifth prayer of the bill, supra, this defendant 
says, that, for any cause of action said plaintiff may have, or intend 
to claim, against her, it has a complete plain and adequate remedy 

at law; and that, by reason thereof, this Court, sitting in 

85 equity, has no juri^iction in the premises. 

4. That the allegations in said bill contained are vague, 
indefinite, uncertain and inconsistent; and are insufficient to war¬ 
rant, justify or support the prayers of the bill; as well, also insuf¬ 
ficient to entitle plaintiff to any relief in the premises. 

5. That it appears from said bill that this defendant acquired title 
to the real estate therein described from the defendant, Josephine 
Davis, by deed of conveyance dated May 15,1919, and recorded May 
17, 1919; that, thereafter, this defendant made conveyance thereof 
to the defendant. United States Mortgage and Trust Company, Trus¬ 
tee, by deed dated June 30, 1919, and recorded July 9, 1919; and 
that it was not until December 6,1919, when said United States Mort¬ 
gage and Trust Company, Trustee, conveyed the said real estate to 
plaintiff, by deed dat^ November 29, 1919, and recorded December 
8, 1919, that plaintiff acquired any interest in the title to said prop¬ 
erty ; prior to which time plaintiff has disclosed no such right or in¬ 
terest in and to the said real estate as entitles it to any discovery from 
this defendant touching or concerning the several conveyances there¬ 
tofore made of said property. 

6. That nothing is alleg^ in said bill in any way connecting this 
defendant with the transaction of purchase of the property by plain¬ 
tiff, on or about December 6, 1919, as above; nor is it alleged or 
charged by plaintiff that this defendant had any interest in the cer¬ 
tain real estate aforesaid subsequent to the conveyance thereof made 
by her to the defendant. United States Mortgage and Trust Company, 

Trustee, on or about June 30, 1919, as above; at which la^ 

86 named time, the plaintiff had no right, title or interest in or 
to said real estate, and acquired none therein until upwards 

of six (6) months thereafter, namely, on or about December 6,1919; 
for which reasons, this defendant says that plaintiff is entitled to no 
discovery from her touching such prior matters and transactions, and 
with which plaintiff neither had, has, nor properly can have any 
concern, as above. 
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7. That, insofar as said bill may be sought to be maintained by 
plaintiff as a bill for discovery, either as against this defendant, or 
as against her co-defendants herein, no showing of any kind is made 
by plaintiff necessary to support the prayer for relief in that behalf; 
nor is any showing made in said bill by plaintiff of any inability 
on its part to procure and secure everything alleged by it that the 
discovery will disclose by proper process at law. 

8. That, inasmuch as no subst^tive or affirmative relief is prayed 
as against this defendant, the bill herein cannot be maintained 
against her as a bill for discovery merely, since, as against her, such 
discovery, if made, would be ne^less, and, as against the other de¬ 
fendants to the bill, would be unavailing, inasmuch as the same 
could not properly be used as against such other defendants. 

9. That this defendant is improperly joined as a party herein. 

10. That nothing is set forth or stated in said bill of complaint 
which would or does entitle plaintiff lo the discovery therein and 
thereby prayed against this defendant. 

11. That the plaintiff has not, in and by its said bill, made or stated 
such a case as does or ought to entitle it to the relief therein and 

thereby prayed against this defendant, or to any relief in 
87 the premises. 

Wherefore, this defendant prays that the bill may be dis¬ 
missed, so far as she is concerned, with reasonable costs; and that she 
be permitted to go hence without day. 

HOEHLING, PEELLE & OGILBY, 

Attomeya for Helma M. Erickson, 

Party Defendant, 

Motion to Dismiss on Behalf of William D. Hoover. 

Piled November 30, 1920. 

♦ 4 ^ 

Comes now William D. Hoover, named as a party defendant in 
the above-entitled cause, by his attorney, and by protestation, not 
admitting or confessing all or any of the matters and things in the 
Bill of Complaint herein contained to be true in such manner and 
form as the same are therein set forth and alleged, moves to dismiss 
said bill, and for cause, shows: 

1. That no relief other than discovery is prayed in said bill a« 
against this defendant, unless it be intended oy plaintiff to include 
him as one of the defendants embraced in the fifth paragraph of said 
bill, wherein plaintiff asks— 

“that a personal decree be entered herein in favor of the plaintiff 
against the defendant, Joseph I. Weller, and against any other de¬ 
fendant or defendants, in such sum or sums as this Honorable Court 
may find the plaintiff to be entitled to herein by reason of the act 
or acts of said defendants.” 
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But this defendant says that the above prayer is not only legally 
insufficient upon which to base any claim for substantive 

88 relief so far as he is concerned, but furthermore is totally 
unsupported by any allegations in the Bill of Complaint 

itself upon which to any claim for recovery as against him; 

2. That the prayers in said bill contained (other than the prayer 
for discovery) are vague, indefinite and uncertain, and fail to dis¬ 
close just what relief is sought or asked by plaintiff; as well, also, 
fail to disclose just which of the defendants the plaintiff claims or 
intends to claim should be held liable to plaintiff herein; and if so 
liable, in what sum or sums, and for what cause or reason; 

3. That if it be intended by plaintiff to assert or claim any relief 
against him under the fifth prayer of the bill, mpra, this defendant 
says that for any cause of action said plaintiff may have, or intend 
to claim, against him, it has a complete, plain and adequate remedy 
at law, and that, by reason thereof, this Court, sitting in equity, 
has no jurisdiction in the premises; 

4. That the allegations in said bill contained are vague, indefinite, 
uncertain and inconsistent, and are insufficient to warrant, justify 
or support the prayers of the bill; as well, also, insufficient to entitle 
plaintiff to any relief in the premises; 

5. That in so far as said bill may be sought to be maintained by 
plaintiff as a bill for discovery, either as against this defendant, or 
against his co-defendants herein, no showing of any kind is made 
by plaintiff necessary to support the prayer for relief in that behalf, 
nor is any showing made in said bill by plaintiff of any inability 
on its part to procure and secure everything alleged by it that the 

discovery will disclose by proper process at law; 

89 6. That inasmuch as no substantive or affirmative relief is 
prayed as against this defendant, the bill herein cannot be 

maintained against him as a bill for discovery merely, since as 
against him such discovery, if made, would be needless; and as 
against the other defendants to the bill would be unavailing, inas¬ 
much as the same could not properly be used as against such other 
defendants; 

7. That there is a misjoinder of this defendant, no relief being 
prayed against him in said Bill of Complaint, and he having no 
interest in the subjectrmatter thereof to entitled the plaintiff to insti¬ 
tute a suit against him, even for the purposes of discovery; 

8. That nothing is set forth or stated in said Bill of Complaint 
which would or does entitle plaintiff to the discovery therein and 
thereby prayed against this defendant; 

9. That the plaintiff has not in and by its said bill made or stated 
such a case as does or ought to entitle it to the relief therein and 
thereby prayed against this defendant or to any relief in the 
premises. 

Wherefore, this defendant prays that the bill may be dismissed so 
far as he is concerned, with reasonable costs; and that he be per¬ 
mitted to go hence without day. 

FRANK STETSON, 

Attorney for William D, Hoover, 

Party Defendant, 
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90 Motion to Digmiss on Behalf of National Savings and Trust' 

Company, 

Filed November 30, 1920. 

♦ . ♦ * ♦ ♦ ♦ ♦ ♦ 

Comes now National Savings and Trust Company, named as a 
party defendant in the above-entitled cause, by its attorney, and by 
protestation, not admitting or confessing all or any of the matters 
and things in the Bill of Complaint herein contained to be true in 
such manner and form as the same are therein set forth and alleged, 
moves to dismiss said bill, and for cause, shows: 

1. That no relief other than discovery is prayed in said bill as 
gainst this defendant unless ifbe intended oy plaintiff to include 
it as one of the defendants embraced in the fifth paragraph of said 
bill, wherein plaintiff asks— 

“that a personal decree be entered herein in favor of the plaintiff 
against the defendant, Joseph I. Weller, and against any other de¬ 
fendant or defendants, in such sum or sums as this Honorable Court 
may find the plaintiff to be entitled to herein by reason of the act 
or acts of said defendants.” 

But this defendant says that the above prayer is not only legally 
insufficient upon which to base any claim for substantive relief so 
far as it is concerned, but furthermore is totally unsupported by 
any allegations in the Bill of Complaint itself u|K)n which to base 
any claim for recovery as against it; 

2. That the prayers in said bill contained (other than the prayer 
for discovery) are vague, indefinite and uncertain, and fail to dis¬ 
close just what relief is sought or asked by plaintiff; as well, also, 
fail to disclose just which of the defendants the plaintiff claims or 

intends to claim should be held liable to plaintiff herein; and 

91 if so liable, in what sum or sums, and for what cause or 
reason; 

3. That if it be intended by plaintiff to assert or claim any relief 
against it under the fifth prayer of the bill, supra, this defendant 
says that for any cause of action said plaintiff may have, or intend 
to claim, against it, it has a complete, plain and adequate remedy 
at law, and that, by reason thereoi, this Court, sitting in equity, has 
no jurikiiction in the premises; 

4. That the allegations in said bill contained are vague, indefinite, 
uncertain and inconsistent, and are insufficient to warrant, justify 
or support the prayers of the bill; as well, also, insufficient to entitle 
plaintiff to any relief in the premises; 

5. That in so far as said bill may be sought to be maintained by 
plaintiff as a bill for discovery, either as against this defendant, or 
against its co-defendants herein, no showing of any kind is made by 
plaintiff necessary to support the prayer for relief in that behalf, nor 
is any showing made in said bill by plaintiff of any inability on 
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its part to procure and secure everything alleged by it that the dis- 
covery^U disclose by proper process at law: ... 

6. l^at inasmuch as no substantive or affirmative relief is prayed 
as gainst this defendant, the bill herein cannot be maintained 
against it as a bill for discovery merely, since as against it such dis¬ 
covery, if m^e, would be needless, and as against the othef defend- 
ants to the bill would be unavailing, inasmuch as the same could not 
properly he used as against such other defendants; 

7. That there is a misjoinder of this defendant, no relief 

92 being prayed against it in said Bill of Complaint, and it hav¬ 
ing no interest in the subject-matter thereof to entitle the 

plaintiff to institute a suit against it, even for the purposes of dis¬ 
covery; 

8. That nothing is set forth or stated in said Bill of Complaint 
which would or does entitle plaintiff to the discovery therein and 
thereby prayed against this defendant; 

9. That the plaintiff has not in and by its said bill made or stated 
such a case as does or ought to entitled it to the relief therein and 
thereby prayed against this defendant or to any relief in the prem¬ 
ises. 

Wherefore, this defendant prays that the bill may be dismissed 
so far as it is concerned, with reasonable costs; and that it be per¬ 
mitted to go hence without day. 

FRANK STETSON, 

Attorney for National Savings and 

Trust Company, Party Defendant, 

Order Allowing Amendment to Original Bill, 

Filed July 30,1921. 

♦ ♦ ♦ . ♦ ♦ 

On Motion of the plaintiff it is by the Court this 30th day of July, 
1921, ordered that the plaintiff be and is hereby allowed to file an 
amendment to the original Bill of Complaint filed herein, by adding 
thereto paragraph Twenty-one (21) to said Bill, and that Moticms 
to dismiss and Answers heretofore filed herein to the Origined Bill of 
Complaint stand as Motions to dismiss and Answers to the 

93 Bill of Complaint as amended. 

WALTER 1. McCOY, 

Consent: Chief Justice, 

PEELLE & OGILBY, 

Attorney- for Defendants Joseph 1, 

Weller and Helma M, Erickson, 

FRANK STETSON, 

Attorney for Defendants William D, Hoover 

and The National Savings and Trust Company, 
WILLIAM E. EDMONSTON (J. B.), 

• Attorney for Defendants Real Estate Title 
Insurance Company and 

Columbia Title Insurance Company, 
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Ammdm«tU to Original Bill. 

FUed July 30,1921. 

* * * * * 

21. That, at and during the time of the happenings of the mat* 
ters hereinbefore set forth, the United States of America was, and 
continued to be, at war with the Central Powers of Europe, and a 
result thereof, the District of Columbia as the Capital of said United 
States was, and continued to be, congested and overcrowded, with 
totfdly insufficient houses and stores to accommodate or supply the 
persons required to reside and to do business in said District, so that 
it became, and was, impossible for this plaintiff to secure or obtmn 
by lease or purchase any other similar or suitable place of business, 
and so that removal from its then old established place of business 
would have meant great damage and probably complete ruin to 
plaintiff; and, accordingly, by reason thereof, and by reason of the 
means and duress and compulsion practiced upon the plaintiff as 
hereinbefore stated, the plaintiff was induced and compelled 
94 to purchase the said Jenifer Building by necessity and the 
exigencies of the case for whatever price and upon whatever 
terms and conditions might be demanded and exacted, and which 
were as hereinbefore stated demanded and exacted of the plaintiff. 

DANIEL W. O’DONOGHUE, 
ARTHUR A. ALEXANDER, 

. A ttomeys for Plaintiff, 


Final Decree, 

Filed July 30,1921. 

Upon consideration of the Motions to dismiss the original Bill of 
Complaint as amended filed by the defendants, Joseph I. Weller, 
Helma M. Erickson, William D. Hoover and the National Savings 
and Trust Company, and the same having been argued by counsel 
for the respective parties and considered by the Court, it is by the 
Court this 30th day of July, 1921, adjudged, ordered and decreed 
that said Motions be and they are hereby sustained, and said original 
Bill of Complaint as amended be and the same is hereby dismissed 
as to said defendants; and the plaintiff, having elected to stand upon 
the original Bill of Complaint as amended, hereby in open Court 
notes an appeal to the Court of Appeals of the District of Columbia 
from this final Decree, and the bond on appeal to cover costs is hereby 
fixed at $100.00. 

WALTER I. McCOY, 

Chief Justice, 
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95 Memorandum, 

August 18, 1921.—^Undertaking ($100) approved and filed. 

Assignment of Errors, 

Filed September 20,1921. 

♦ ♦ * * * ^ ^ 

1. The Court erred in sustaining the respective Motions to Dismiss 
i f the four defendants, Joseph I. Weller, Helma M. Erickson, Wil¬ 
liam D. Hoover, and National Savings and Trust Company. 

2. The Court erred in not overruling the respective Motions to Dis¬ 
miss of said four defendants. 

3. The Court erred, respectively, in not holding that a case cogniz¬ 
able in equity against said four defendants, or any of them, was made 
out by the amended Bill of Complaint and Exhibits thereto. 

4. The Court erred, respectively, in dismissing plaintiff’s amended 
Bill of Complaint as to said four defendants. 

5. The Court erred in holding that no case in law or in equity 
against said four defendants, or any of them, was made out by the 
Amended Bill of Complaint and Exhibits thereto. 

6. If there was no cause of action cognizable in equity against said 
four defendants, or any of them, made out by the Amended Bill of 
Complaint and Exhibits thereto, nevertheless the Court erred in not 
ordering plaintiff’s cause of action in law transferred to the law side 

of the Court in accordance with section 15356 of the District 
98 of Columbia Code. 

DANIEL W. O’DONOGHUE, 
ARTHUR A. ALEXANDER, 

Attorneys for Plaintiff, 

Designaiion of Record, 

Filed September 20, 1921. 

s * Si * * * 

The Clerk will please prepare a transcript for appeal in the above- 
entitled cause, containing: 

1. Original Bill of Complaint and Exhibits (Nos. 1 to 28, both in¬ 
clusive) thereto; 

2. Motion to Dismiss on behalf of defendant, Joseph I. Weller; 

3. Motion to dismiss on behalf of defendant, Helma M. Erickson; 

4. Motion to Dismiss on behalf of defendant, William D. Hoover; 

5. Motion to Dismiss on behalf of defendant. National Savings and 
Trust Co. 

6. Decree and consents thereto, dated and filed July 30, 1921; 

7. Amendment to original Bill of Complaint filed July 30, 1921; 

8. Final Decree of July 30,1921. 
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9. Memo, of Ixmd (m appeal filed. 

10. Aadgiiments of Error; 

11. This Designation. 

DANIEL W. O’DONOGHUE, 
ARTHUR A. ALEXANDER, 

Aitya, for Plaintiff, 

97 Service of copy of above Designation acknowledged this 
20th day of September, 1921. 

PEELLE A OGILBY, 

Attorneys for Defendants Weller and Erickson. 
FRANK STETSON, 

Attorney for Defendants Hoover and 

Nat. Sav. ic Tr. Co. 


98 Supreme Court of the District of Columbia. 


United States of America, 

Duftrict of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 97, 
both inclusive, to be a true and correct tran^ript of the record accord¬ 
ing to directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 38396 in Equity, wherein R. Harris 
and Company, a corporation, is Plaintiff and Joseph I. Weller et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix tbe 
seal of said Court, at the City of Washington, in said District, this 1st 

day of October, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk, 


Endorsed on cover: District of Columbia Supreme Court. No. 
3725. R. Harris and Company, a corporation, vs. Joseph I. Weller 
et al. Court of Appeals, District of Columbia. Filed Oct. 4, 1921. 
Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 
October Term, 1921 

B. Harris and Company, a corpora¬ 
tion, Appellant, 

vs. 

Jom>H I. Weller, Helma M. Erick- - No. 3725 
SON, William D. Hoover, and 
National Savings and Trust 
Company, a corporation. Appel¬ 
lees. 

BRIEF OF APPELLANT 

/ 

Statin of die Case 

This is a suit in equity brought by Appellant, 
R. Harris and Company, a corporation, against 
the Appellees, Joseph I. Weller, Helma M. Erick- 
Bon, William D. Hoover, and the National Savings 
and Trust Company, a corporation, and othmrs. 
(R.2.) 
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After each of the appellees filed a separate Mo¬ 
tion to Dismiss the Bill of Ck)mplaint (R. 51-57), 
an amendment to the Bill was filed (R. 58), and 
by consent (R.S7) said Motions to Dismiss stood 
as Motions to Dismiss the Bill of Cktmplaint as 
amended. Then the Court below, by its decree, 
sustained said Motions and dismissed the Bill as 
to the appellees (R. 58). 

This appeal is from said decree. Accordingly, 
for the purposes of this appeal, the said Motions 
to Dismiss (being in the nature of demurrers) 
admit all of the facts alleged in the amended Bill 
of Complaint to be true. “The motion must be con¬ 
sidered and decided upon the facts appearing on 
the face of the bill, including exhibits attached 
and made a part thereof. Equity rule 29;” Old 
Dom. Tr. Co. v. First Nat. Bank, 252 Fed. 613. 

Statement of Facto 

The facts alleged in the Amended Bill of Com¬ 
plaint (R. 2-16, 58) and the twenty-eight ex¬ 
hibits thereto (R. 17-51), and consequently the 
admitted facts on this appeal, are as follows: 

The plaintiff, appellant here, R. Harris and 
Company, was organized in June, 1915 (R. 4) for 
the purpose of carrying on the jewelry business 
formerly conducted by one Prince under the trade 
name of “R. Harris and Company,” who was the 
surviving partner of the firm of “R. Harris and 
Company” (R. 3). 
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For twenty-five years “R. Harris and C<mbi- 
pany,” under the various three forms above men¬ 
tioned, carried on a prosperous jewelry business 
located on the first floor stores of the premises 
known as the Jenifer Building, at the northwest 
corner of Seventh and D Streets, Northwest, in the 
City of Washington, in the District of Columbia. 
The Jenifer Building is a six-story brick and stone 
office building. On March 11, 1915, it was, and 
had been for a long time prior thereto, owned by 
one Josephine Davis and on that date she leased 
said first floor stores to said Prince, trading as 
R. Harris and Company, for the term of five years 
beginning March 1,1916 (R. 2-3,17-20). At the 
time of the execution of this lease said stores had 
been occupied for a long time prior thereto by “R. 
Harris and Company” under another lease agree¬ 
ment between the parties and the lease beginning 
March 1, 1916, “was in effect a renewal or the 
then existing lease agreement, which, in turn, was 
in effect a renewal of a still prior lease agreement” 
(R. 3). The said owner of said Jenifer Building 
“was in the habit of renewing and extending or 
giving a new lease, from time to time, of said 
premises to said R. Harris and Company, or to the 
person or persons conducting said business under 
said name, and that the fact that said business had 
been conducted and carried on at said location, 
namely, the first floor stores of said Jenifer Build¬ 
ing, at the northwest comer of said 7tii and D 
Streets, Northwest, for such a long space of time, 
to wit, twenty-five years, and that said party les- 


8or was in the habit of so renewing said lease or 
lea^ was a very valuable asset of said business 
in that said R. Harris and Company there did, and 
the plaintiff corporation under the same said name 
from the time of its organization up to the time 
of the committing of the grievances by certain of 
the defendants as hereinafter complained of, and 
from thence hitherto, did, and now does, a large, 
extensive and lucrative retail jewelry business, 
due largely to the fact that it was well known to 
the public generally and to prospective purchasers 
of jewelry in said city that at said location there 
was a long established and reliable retail jewelry 
business, and that the public generally and pros¬ 
pective purchasers of jewelry in said city relied 
on the fact that they could find at said location such 
an establishment” (R. 3). 

In view of the location of appellant’s said busi¬ 
ness in said leased premises being such an asset 
to it, and in view of the facts set forth below, ap¬ 
pellant desired to continue its said business at said 
leased premises after the termination of said lease 
on March 1, 1921, and hence in the early part of 
the year 1919 communicated with the owner, said 
Josephine Davis “to negotiate for a renewal of 
said lease, or for a new lease of said premises;” 
and, after several months of negotiation and after 
the appellant had been informed that the owner 
would give to appellant a new lease or renewal of 
lease of said premises, the owner’s brother, the de¬ 
fendant Henry E. Davis, Esq., on April 18, 1919, 
informed appellant that no definite promise for 
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a new lease or a renewal of lease could be given 
to appellant, and on the following day, April 19, 
1919, the owner’s said brother informed appel¬ 
lant that the Jenifer Building had been sold by his 
said sister, and, without informing plaintiff of the 
name of the alleged purchaser, “told plaintiff that 
in the matter of said alleged sale his said sister 
was represented by the defendant National Sav¬ 
ings and Trust Company, or by its president, the 
defendant William D. Hoover, and that the al¬ 
leged purchaser in said alleged purchase was rep¬ 
resented by the defendant Joseph I. Weller, and 
- that if Plaintiff would see said defendant Hoover, 
or one of the officials of the defendant National 
Savings and Trust Company, plaintiff could get in 
touch with the alleged new purchaser, who would, 
no doubt, give plaintiff a new lease of said premises 
to take effect on the expiration of its then existing 
Lease (Exhibit No. 1); that plaintiff, in accord¬ 
ance with the suggestion of the defendant Henry 
E. Havis, immediately took the matter up with the 
defendant Hoover, but said defendant Hoover re¬ 
fused to give to plaintiff any information as to 
the name or identity of the allied purchaser other 
than to inform plaintiff that the defendant Weller 
represented said alleged purchaser, and that the 
matter of lease of said premises would have to be 
taken up by plaintiff with said defendant Weller” 
(R. 4-6). 

The appellee Joseph I. Weller is a real estate 
broker and attorney at law and under date of 
April 14, 1919, wrote appellant, among other 
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things, that he (Weller) had recently n^tiated 
the sale of the Jenifer Building and asked whether 
appellant would be willing to consider a proposi¬ 
tion to cancel its existing lease and to give posses¬ 
sion of said leased premises in about sixty days, 
and appellant’s lowest cash price therefor, and 
^at it was the desire of the alleged purchaser to 
obtain possession in sufficient time to remodel the 
said building for the fall business of 1919 (R. 5, 

24) . After receiving this letter, appellant ne¬ 
gotiated with said Weller with the view of obtain¬ 
ing a renewal of its lease or a new lease, but under 
date of April 27, 1919, appellant received from 
said Weller a letter wherein he stated, among other 
thin^, that the reason why said alleged purchaser 
purchased the Jenifer Building was solely to oc¬ 
cupy same either within a few months by the pay¬ 
ment of a fair amount for the cancellation of ap¬ 
pellant’s lease or to await the expiration of the 
lease for possession, and that the alleged purchaser 
was not interested “in a lease proposition” (R. 6, 

25) . Appellant then took up with said Weller 
the matter of the alleged purchaser reselling the 
Jenifer Building to appellant, and under date of 
May 13, 1919, receiv^ from said Weller a letter 
wherein he stated, among other things, that “ac¬ 
cording to your (appellant’s) request,” he took 
up with said alleged purchaser the matter of re¬ 
sale of property and that he was unable to obtain 
any price as they (alleged purchaser) did not 
seem at all interested in the subject, and stating: 
“Knowing how the purchasers feel about the re- 
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sale of property, it seems to be useless to pursue 
the matter fur&er, but if you disagree with me, 
I will be pleased to take any further steps that 
you may desireand with this letter he enclosed 
paper purporting to show that the Jenifer Build¬ 
ing had b^ sold to said alleged purchaser for 
$300,000, $225,000 of which being represented 
by deed of trust on the properly (R. 5-6,26). 

Throughout all these negotiations the appellee 
Weller “refused to inform plaintiff of the name 
or identity of the said alleged purchaser, or pur¬ 
chasers, and plaintiff was unable to ascertain the 
same, and was in ignorance of the same” (R. 6). 

On May 17, 1919, there was recorded in the 
Land Records of said District a deed dated May 
15, 1919, whereby the said Josephine Davis pur¬ 
ported to convey the Jenifer Building to the ap¬ 
pellee Helma M. Erickson in fee simple (R. 6, 27- 
28); and on the same day there was also recorded 
a deed of trust dated May 16, 1919, whereby the 
appellee Erickson purported to convey the Jenifer 
Building to defendant Henry E. Davis and the 
appellees William D. Hoover and Joseph I. Weller, 
as trustees, to secure said defendant Josephine 
Davis the sum of $225,000 alleged deferred pur¬ 
chase money (R. 6, 28-31). 

On June 6,1919, Julius I. Peyser, Esquire, Sec¬ 
retary of the appellant, wrote appellee Weller that, 
if it was the desire of the purchaser of the Jenifer 
Building not to consider plaintiff’s proposition 
submitted about two weeks previously, to let the 
writer know at once and the appellant would call 


the matter off (R. 6-7, 32). No reply was re¬ 
ceived by appellant and its officers to this letter, 
but under date of June 9,1919, appellant received 
a letter purporting to be signed by the appellee 
Erickson, as owner of the Jenifer Building, as fol¬ 
lows: 

‘‘Gentlemen: 

“Kindly pay the rental for premises oc¬ 
cupied by you in the Jenifer Bldg., to my 
agent, Mr. Joseph I. Weller, until further 
notice from me. 

“Yours very truly, 

“Helma M. Erickson, 

“Owner.” (R. 7, 32.) 

After the receipt of this letter by appellant, it 
each month, imtil the settlement of the purchase 
by it of the Jenifer Building, paid the rent called 
for under the lease to the appellee Weller for the 
months from June to December, both inclusive, 
1919 (R. 7). That about this time, during the 
first part of June, 1919, one Alexander Wolf, Es¬ 
quire, an attorney with offices in the Jenifer Build¬ 
ing, was employed by appellant, under the circum¬ 
stances and for the reasons set forth in the Bill 
of Complaint, to represent it in negotiations with 
appellee Weller to purchase the Jenifer Building 

(R. 6). 

From the time of appellant’s letter of June 6, 
1919, to October 14, 1919, no definite proposition 
or assurance in regard to appellant purchasing or 
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leasing the Jenifer Building was communicated 
or submitted by anyone to appellant (R. 7). 

On July 9,1919, there was recorded in Ae Land 
Records of said District in a deed-in-trust dated 
June 30,1919, whereby the appellee Erickson pur¬ 
ported to convey to the defendant United States 
Mortgage and Trust Company, as trustee, the Jen¬ 
ifer Building subject to the $225,000 deed of trust 
previously mentioned, “and to give said trustee 
full power to lease, sell, mortgage or otherwise 
dispose of the Jenifer Building, and to convey the 
same in fee or by deed of trust, mortgage or other¬ 
wise, without said Deed in Trust specifying or 
mentioning the name or identity of the person or 
persons for whose benefit the said trustee thus held 
the Jenifer Building” (R. 7, 32-34). 

In a conference about the middle of June, 1919, 
between the President and Secretary of appellant, 
the said Wolf and the appellee Weller, the latter 
“stated tliat the alleged purchaser represented by 
him had bought the Jenifer Building for his own 
use and that he was then negotiating for the pur¬ 
chase of another building in said city, and that 
if this other purchase went through &e plaintiff 
would have the first chance to purchase the Jeni¬ 
fer Building, and that he (Weller) had refused 
for said alleged purchaser an offer of $360,000 
for the Jenifer Building, and thereupon the sec¬ 
retary of plaintiff immediately offered to the de¬ 
fendant Weller the sum of $360,000 or $365,000 
for the Jenifer Building, which said offer was 
pending, and, as plaintiff understands f romi state- 
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date October 17, 1919, wherein the defendant 
Weller suggested that said Wolf write to him 
(Weller) a letter ihaking an offer to purchase the 
Jenifer Building at the price indicated by him 
(Weller) and on the terms suggested by said Wolf 
to the defendant Weller over the telephone the 
previous day” (R. 8, 36). 

“Thereupon on October 20, 1919, p laintiff in 
writing authorized said Wolf to offer to the de¬ 
fendant Weller the sum of $410,000 as the pur¬ 
chase price by it of the Jenifer Building in accord¬ 
ance with the terms stated in the defendant 
Weller’s letter of October 14, 1919, and that said 
authorization was written at the bottom of said 
letter (Exhibit No. 13); that thereupon said Wolf 
by letter dated October 20, 1919, wrote to the de¬ 
fendant Weller, offering on bdialf of plaintiff the 
sum of $410,000 for the Jenifer Building upon the 
terms set forth in his (Weller’s) said letter of Oc¬ 
tober 14, 1919, and by letter dated October 20, 
1919, said Wolf notified plaintiff of his (Wolf’s) 
said letter of the same date to the defendant 
WeUer” (R. 8, 36, 36-37). 

On October 24,1919, appellant’s check for $10,- 
000, payable to the order of “Joseph I. Weller, 
Agent,” as the cash deposit for the purchase of 
the Jenifer Building, at the price of $410,000, was 
delivered to the appellee Weller and also at the 
same time there were delivered to him three copies 
of contract to purchase at said price, and appellee 
Weller acknowledged receipt of said $10,000 
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check by written receipt dated October 28, 1919 
(R. 8-9,37-38). 

Under the terms of said receipt, said sum of 
$10,000 was to be returned to appellant if said 
contract was not approved by said Weller within 
five days from the date of said receipt; and the 
said Weller did not approve the sale of the Joiifer 
Building to appellant at $410,000 but stated “that 
the Jenifer Building could not be purchased by 
appellant for less than $415,000 with a cash de¬ 
posit at the time of signing sale contract of $25,- 
000and on October 30,1919, the appellee Weller 
stat^ that said $10,000 check dat^ October 23, 
1919, had not yet been cashed by him and he offered 
to return the same (R. 9). Tliereupon appellant 
drew its check dated November 1,1919, payable to 
the order of the appellee Weller, as agent, in the 
sum of $15,000 and the same was delivered to ap¬ 
pellee Weller and a reciept taken for it from said 
Weller dated November 1, 1919, the same being 
written at the bottom of the previous receipt for 
said $10,000, thus making the total cash deposit 
for the purchase of the Jenifer Building by appel¬ 
lant of $25,000, in accordance with the demand of 
the appellee Weller (R. 9, 37). 

“In reliance on the representations of the de¬ 
fendant Weller that the Jenifer Building could not 
be purchased by it for less than $415,000” (R. 13), 
and due to its necessities, and under the circum¬ 
stances set forth in the Bill (all of which induce¬ 
ments are admitted by appellees), the appellant by 
written contract of sale dated November 1, 1919, 
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“entered into an agreement with the defendant 
Weller as agent of the alleged purchaser or owner 
of the Jenifer Building to pur^ase said Building 
for the price of $415,000, on the terms of plaintiff 
paying the cash deposit of $25,000 just hereinbe¬ 
fore mentioned at the time of entering into said 
agreement, assuming an existing first trust of 
$225,000 (Ex. No. 9), executing a second deed of 
trust running to the benefit of the defendant United 
States Mortgage and Trust Company in the sum of 
$43,000 to be secured on the Jenifer Building, and 
paying at the time of settlement of said purchase 
the further sum in cash of $122,000; that said 
agreement was prepared by the defendant Weller 
and included at the end thereof immediately be¬ 
fore the signature of the defendant Weller the fol¬ 
lowing language: 

“ ‘Approved by the agent of the owner of 
the above descried property under author¬ 
ity to him by said owner. Of the purchase 
price of $415,000, the sum of $405,000 
shall apply on account of purchase price 
and $10,000 on account of fee charge. 

“ ‘Joseph I. Weller, 

“ *AgenV; 

that under date of November 1, 1919, the defend¬ 
ant Weller addressed a letter to plaintiff wherein, 
among other things, he (Weller) acknowledged the 
receipt by him of said agreement executed in dupli¬ 
cate and the receipt of said $25,000 cash deposit 
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mentioned in said agreement, and stated that said 
agreement had been executed by him (Weller) ‘as 
agent with fiill autiiority for the owner* of the 
Jenifer Building” (R. 9-10, 38-40). 

Settlement was to be made for the piirchase of 
the Jenifer Building by payment at the joint offices 
of the two defendant Title Insurance Companies, 
as set forth in Paragraph 12 of the Bill of Com¬ 
plaint (R. 10), which alleges that on December 6, 
1919, “when the president and secretary of plain¬ 
tiff were to call at said offices to make settlement 
for plaintiff in regard to said purchase in accord¬ 
ance with said agreement of November 1,1919, 
(Ex. No. 19), the said Wolf requested said presi¬ 
dent and secretary to first call at his (Wolf’s) 
office to there meet the defendant Weller before 
going to said offices of said Title Insurance Com¬ 
panies ; that, when said president and secretary on 
said, to wit, December 6, 1919, met the said Wolf 
and the defendant Weller at the former’s office for 
the purpose of going to said offices of said Title In¬ 
surance Companies as hereinbefore stated, the 
defendant Weller in the presence of said president 
and said secretary asked said Wolf whether said 
president and secretary had seen the new agree¬ 
ment of sale of the Jenifer Building, and then said 
Wolf produced from his desk three copies of a new 
agreement and showed it to said president and 
secretary, that being the first time that plaintiff 
or any of its officials had seen or heard of, directly, 
or indirectly, of the same; that this new agreement 
of sale of the Jenifer Building instead of stating. 


16 


as in the then existing signed agreement (Ex. No. 
190,) that the further sum over the cash deposit 
of $25,000 to be paid by plaintiff was $390,000 and 
the balance of cash payment at the time of closing 
the sale was $122,000, specified these two amounts 
at, respectively, $380,000 and $112,000, and in lieu 
of the hereinbefore mentioned and quoted language 
immediately preceding the signature of the defend¬ 
ant Weller, omitted said language, and substituted 
the following language: 


‘ ‘Approved by the agent of the owner of 
the above described property under author¬ 
ity to him by said owner. 

“ ‘Joseph I. Weller, 

“ * Agent*; 


that this new agreement was dated the same date 
as the former agreement, November 1, 1919, and 
except in the three items or provisions just men¬ 
tioned hereinbefore was in other respects substan¬ 
tially the same; that the defendant Weller then and 
there insisted and demanded that said president 
and secretary on behalf of plaintiff should then and 
there execute this said new agreement to take the 
place of the then existing agreement, and insisted 
that, alihough th total price named in this said new 
agreement to be paid by plaintiff was $405,000, the 
plaintiff in making settlement at said Title Insur- 
' ance Companies’ offices would be required to make 
settlement on the basis of the purchase price of 
$415,000 to be paid by plaintiff; that, in view of 
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the exigencies of the situation then presented to it, 
the fact that plaintiff’s necessities in carrying on 
its said business required it to be located in said 
Building, and the fact that plaintiff in reliance of 
the signed agreement (Ex. No. 19) of November 
1, 1919, had made all arrangements to complete 
the purchase of said building, and particularly in 
view of the fact that the defendant Weller abso¬ 
lutely refused to go ahead and complete settlement 
of the sale to plaintiff by delivering the Deed con¬ 
veying the Jenifer Building to plaintiff unless said 
new agreement was executed by plaintiff to take 
the place of the then existing agreement, and in 
view of this refusal of the defendant Weller, plain¬ 
tiff was confronted with the necessity of yielding 
to said dui^ and compulsion of the defendarit 
Weller or enter upon litigation to compel the con¬ 
veyance of the said building to it in accordance 
with said existing agreement, with the record title 
to said Building not being in it during said litiga¬ 
tion but in said defendants United States Mortgage 
and Trust Company for some unknown (to plain¬ 
tiff) real person or persons in interest, plaintiff, 
under said exigencies and said duress and compul¬ 
sion practiced on it by the defendant Weller, signed 
said new agreement on said, to wit, December 6, 
1919; that a true copy of said new agreement is 
hereto, annexed marked Exhibit No. 21, and is 
prayed to be read and taken as a part hereof; that 
thereupon on the same day, to wit, December 6, 
1919, settlement in the matter of the purchase by 
plaintiff of the Jenifer Building was made by 
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plaintiff at the said Title Insurance Companies’ 
offices on the basis of the purchase price paid by 
plaintiff of $415,000; that said Title Insurance 
Companies thereupon fumidied to plaintiff a writ- 
ten statement of said settlement of said purchase, 
said statement being dated December 1, 1919” 
(R. 10-11, 40-42). 

Said statement of such settlement of said pur¬ 
chase (R. 11,42) shows the pri<% of property paid 
by the appellant at $415,000. 

At the time of this settlement the appellee Wel¬ 
ler brought with him to the Title Insurance Com¬ 
panies’ offices the deed dated November 29,1919, 
executed by the defendant United States Mortgage 
and Trust Company, trustee, conveying in fee sim¬ 
ple said Jenifer Building to the appellant and di¬ 
rected said Title Insurance Companies to affix on 
said deed U. S. Internal Revenue stamps purport¬ 
ing to diow the sale price of the Jenifer Building 
under said deed at $405,000; that said deed, with 
U. S. Internal Revenue stamps in amount aggre¬ 
gating $180 affixed thereto, was recorded on De¬ 
cember 8, 1919, in the Land Records of said Dis¬ 
trict (R. 11-12,42-44). “That said stamps aggre¬ 
gating said $180 purport to show that the said sale 
price of said Jenifer Building under said deed was 
$405,000 on the basis that the amount of said sale 
price liable to taxation * * * the differ¬ 

ence between the alleged sale price ($405,000) and 
the existing first deed of trust ($225,000) secured 
on said building, or $180,000.” 
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On December 8,1919, there was recorded in said 
Land Records the second deed of trust previously 
executed by appellant secured on the Jenifer Build- 
'ing, to secure appellant’s four notes aggi^gating 
$43,000 payable to the order of the defendant 
United States Mortgage and Trust Company, trus¬ 
tee imder Deed-in-Trust from appellee Erickson, 

the trustees named in said second deed of trust be- 

* 

ing the appellee Weller and Julius 1. Peyser (R. 12, 
44-48). 

On December 8, 1919, the appellee Weller by 
letter requested of appellant that it, in giving any 
item to the newspapers concerning its purchase of 
the Jenifer Building, would not mention the price 
paid, and suggested that the appellant should state 
that the stamps on the deed would indicate a price 
in excess of $300,000, etc., (R. 12, 49). 

Subsequent to all the facts set forth hereinbe¬ 
fore, which facts are all admitted by the appellees 
as well as the following facts, the appellant discov¬ 
ered that notwithstanding it had b^n informed on 
October 31,1919, (in Paragraph 15 of the Bill, R. 
12, this date is inadvertently written December 31, 
1919, instead of the correct date as previously 
given in Paragraph 10, R. 9) that appellee Weller 
on October 30, 1919, stated that he had not yet 
cashed appellant’s first check for $10,000 and 
offered to return the same, as a matter of fact said 
check had been previously thereto endorsed by the 
appellee Weller and deposited or cashed by him at 
the National Bank of Washington on October 25, 
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1919, as appears by an inspection of said check and 
endorsements thereof (R. 12-13, 49-60). 

Also the aippellant subsequently discovered that 
in the settlement made by said Title Insurance 
Companies on December 6, 1919, they, in making 
settlement with the appellee Weller, settled with 
him on the basis of the sale price of $405,000 in¬ 
stead of the real sale price of $416,000 actually 
paid by ^appellant, and at the same time made a 
note or memorandum in their records that $10,000 
was paid by them to the appellee Weller “on ac- 
cbimt of charge due by purchaser” (R. 13, 60). 
Appellant did not discover this fact until in May, 

1920, and appellees admit that it was never under¬ 
stood or agreed or even intimated between the ap¬ 
pellant and the appellee Weller that appellant was 
to pay to said Weller any fee or charge whatsoever 
in the matter of the said purchase by it of the Jeni¬ 
fer Building; “that, in executing ^e first agree¬ 
ment (Ex. No. 19) dated November 1,1919,-which 
immediately before the defendant Weller’s signa¬ 
ture contained the following language: 

“ ’Of the purchase price of $415,000, the 
sum of $406,000 shall apply on account of 
purchase price and $10,000 on account of 
fee charge.’ ”; 

it was never understood or agreed, or even inti¬ 
mated, between plaintiff or any of its representa¬ 
tives and the defendant Weller that said fee charge 
of $10,000 was being paid by plaintiff to the de- 




fendant Weller in addition to any sum paid by 
plaintiff as the purchase price or out of ^e pur¬ 
chase price as paid by plaintiff, but plaintiff signed 
said agreement in reliance on the representations 
of the defendant Weller that the Jenifr Building 
could not be purchased by it for less than $415,000, 
and plaintiff at the time believed, and now avers, 
that the matter of the $10,000 fee charge men¬ 
tioned in said language in said agreement was a 
matter solely between the defendant Weller and 
the real person or persons in interest, or real owner 
or owners of, said Jenifer Building, that is, the 
vendor or vendors, of said Building, with which 
matter plaintiff had no concern; that plaintiff was 
not informed by the defendant Weller, or anyone 
else, of the reason for the inclusion of said language 
in said agreement; that the defendant Weller on, 
to wit, December 6,1919, in insisting and demand¬ 
ing the plaintiff sign the new agreement dated No¬ 
vember 1,1919 (Ex. No. 21), and on the arrange¬ 
ment in connection therewith as aforesaid, at no 
time informed plaintiff of his (Weller’s) reason of 
the change in language between the two agree¬ 
ments set forth hereinbefore, and plaintiff in mak¬ 
ing settlement on, to wit, December 6,1919, at said 
Title Insurance Companies’ offices on the basis of 
the purchase price paid by it of $415,000 in ac¬ 
cordance with the defendant Weller’s insistence 
and demand, was not informed by the defendant 
Weller, nor by the defendants, said Title Insurance 
Companies, nor by anyone whomsoever previously 
thereto, nor by anyone whomsoever since except as 
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set forth in said note or memorandum of said set¬ 
tlement (Ex. No. 27) which was discovered by 
plaintiif in May, 1920, that the defendant Weller 
was charj^ng, or purporting to charge, plaintiff 
with a fee of $10,000 or with any fee or charge of 
commission whatsoever in the said matter” (R. 13- 
14). 

By letter of June 26,1920, the defendant Union 
Exchange National Bank of New York informed 
the appellant that said bank is the holder of the said 
four promissory notes executed by appellant ag¬ 
gregating $43,000, and called the attention of ap¬ 
pellant to the installment of interest due on said 
notes. The appellant, however, is in ignorance of 
the real owner or owners or real person or persons 
in interest in ownership of said four notes (R. 14, 
60-61). 

The appellant discovered that the appellee Erick¬ 
son was a clerk and employee of the appellee Weller 
and that she was and is a person without sufficient 
financial resources of her own to purchase, at the 
time and at the price and on the terms set forth, 
the Jenifer Building. 

The appellees admit that the appellee Erickson 
is not and never was the real owner in interest of 
the Jenifer Building and that the deed to her was 
merely to hide the name and identity of the real 
person or persons in interest and that she took 
title to the Jenifer Building “as means whereby the 
plain tiff would be misled as to the real person or 
persons in interest, the real owner or owners of 
said Building, and would be unable to ascertain the 
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name or identity of the real person or persons in 
interest, or the real owner or owners of said Build¬ 
ing” (R. 14). 

Appellees also admit that the Deed-in-Trust, 
whereby the appellee Erickson conveyed the Jeni¬ 
fer Building to the defendant United States Mort¬ 
gage and Trust Company, as trustee, “was to hide 
the name and identity of tiie real person or persons 
in interest, the real owner or owners of said Build¬ 
ing, and means to conceal from the plaintiff the 
name and identity of the real person or persons in 
interest, the real owner or owners of said Build¬ 
ing, and to prevent the plaintiff from ascertaining 
the same” (R. 14-15). 

The appellees further admit that the appellant 
“has not b^n able to discover or ascertain the name 
or identity, or names and identities, of the real 
person or persons, or the real owner or owners, 
* * * owing to the means employed by the 

defendants, Weller, Erickson, United States Mort¬ 
gage and Trust Company, and others” as set forth 
in the Bill of Complaint; and “that by said means 
the plaintiff was, under the duress and compulsion 
practiced upon it, induced to pay more for said 
Jenifer Building than the real person or persons in 
interest, or real owner or owners of said Building, 
would have been willing to accept on a sale thereof 
to plaintiff, and has been damaged accordingly; 
that plaintiff, in addition, has been damaged to the 
extent of the $10,000 of its money paid over by the 
defendants, said Title Insurance Companies, to the 
defendant Weller in the settlement of the purchase 
as hereinbefore set forth; and that plaintiff by 
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reason of the means and duress and compulsion 
practiced upon it as hereinbefore set forth was in¬ 
duced and compelled to pay more for the purdiase 
of the Jenifer Building Aan the said Building was 
at'Said time, and is now, actually worth” (R. 15). 

The appellees also admit that at or during the 
time of the above matters the District of Columbia 
as the Capital of the Nation, owing to conditions 
brought about by the war, “was, and continued to 
be, congested and overcrowded, with totally insuffi¬ 
cient houses and stores to accommodate or supply 
the persons required to reside and to do business in 
said District, so that it became, and was, impossi¬ 
ble for this plaintiff to secure or obtain by lease or 
purchase any other similar or suitable place of 
business, and so that removal from its then old es¬ 
tablished place of business would have meant great 
damage and probably complete ruin to plaintiff; 
and, accordingly, by reason thereof, and by reason 
of the means and duress and compulsion practiced 
upon the plaintiff as hereinbefore stated, the plain¬ 
tiff was induced and compelled to purchase the said 
Jenifer Building by necessity and the exigencies of 
the case for whatever price and upon whatever 
^terms and conditions might be demanded and ex¬ 
acted, and which were as hereinbefore stated de¬ 
manded and exacted of the plaintiff” (R. 58). 

On all the aforegoing facts (which for the pur¬ 
poses of this appeal ihave to be taken as true) 
the appellant prayed for discovery, accounting, in¬ 
junctive relief pendente lite and permanently, and 
for personal decrees against the defendants (R. 
15-16). 
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ASSIGNMENT OF ERRORS 
REUED UPON BY APPELLANT. 

“1. The Court erred in sustaining the respec¬ 
tive Motions to Dismiss of the four defendants, 
Joseph I. Weller, Helma M. Erickson, William D. 
Hoover, and National Savings and Trust Com¬ 
pany. 

2. The Court erred in not overruling the re¬ 
spective Motions to Dismiss of said four defend¬ 
ants. 

3. The Court erred, respectively, in not holding 
that a case cognizable in equity against said four 
defendants, or any of them, was made out by the 
amended Bill of ^mplaint and Exhibits thereto. 

4. The Court erred, respectively, in dismi ssing 
plaintiff’s amended Bill of Complaint as to said 
four defendants. 

5. The Court erred in holding that no case in 
law or in equity against said four defendants, or 
any of them, was made out by the amended BiU of 
Complaint and Exhibits thereto. 

6. If there was no cause of action cognizable in 
equity against said four defendants, or any of 
them, made out by the amended Bill of Complaint 
and Exhibits thereto, nevertheless the Court erred 
fn not ordering plaintiff’s cause of action in law 
transferred to the law side of the Court in accord¬ 
ance with section 1535b of the District of Colum¬ 
bia Code;” (R. 59). 
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ARGUMENT. 

Appellant’s argument imder the six assignments 
of errors is developed hereinafter under three gen¬ 
eral heads, namely: 

(1) The lower Court should not have tuatained 
die Motions to Dismiss and should not have ahso- 
lutdy dismissed die amended Bill, but should have 
reserve decision for final hearing: (first five as¬ 
signments) ; 

(2) Appellant’s amended Bill of Complaint 
sets forth a cause cognizable in equity against die 
appellees; (first five assignments); and 

(3) Instead of absolutely dismissing the case, 
the lower Court should have transferred it to the 
Jaw side of the Court; (5th and 6th Assignments). 

( 1 ) 

Preliminary to establishing that, on the merits, 
the lower Court was in error in dismissing the Bill 
on the Motions to Dismiss, we submit that as a mat¬ 
ter of procedure that Court erred in sustaining said 
Motions and in absolutely dismissing the Bill. It 
should have followed the uniform liberal procedure 
of the Federal Courts, as pointed out in the follow¬ 
ing Federal decisions construing new Federal 
Equity Rule 29 (D. C. Eq. Rule 32). 

In Ralston Steel Car Co. v. Nat Dump Car Co., 
222 Fed. 590, the hearing was on motion to dismiss 
the bill, which was denied with leave to answer, the 
Court saying: 



26 


“The motion is presented under new 
equity rule 29. Under the former equity 
riil», Qie questions raised under iiie motion 
would have been presented by demurrer. 
* * * Without subjecting the bill in 

equity to minute analysis, we think it 
clearly is not without equity. I think its 
averments sufficient to present issues of 
fact. Under our practice the Federal 
Courts are inclined to allow a case in equity 
involving important matters to go to issue 
and proofs, where a doubtful question' is 
raised by the pleadings. It has been the 
practice to overrule a demurrer, unless it is 
founded on an absolutely clear proposition 
that, taking the allegations to true, the 
bill must be dismissed at the hearing. (Cit¬ 
ing authorities). This bill of complaint 
presents intricate matters of considerable 
detail, which, I think, should go to answer 
and proofs, without prejudice to any ques¬ 
tion raised by either party touching this 
motion. Defendants’ motion to dismiss is 
denied. Defendants may answer under the 
rules.” 


Wright V. Barnard, 233 Fed. 329, was on mo¬ 
tions to dismiss the bill, which were denied, the 
Court saying: 

“A motion to dismiss under the above 
rule (29) is in the nature of a general de- 




munrer. It is well settted that it'is within 
the -sound discretion of the court sitting in 
equity, when promotive of justice, to decline 
to decide a suit on demurrer to a bill and to 
overrule the demurrer and require an an> 
swer, reserving to the defendant the right 
to claim and take by answer, whatever ad¬ 
vantage might otherwise have been secured 
by the demurrer. The motion to dismiss 
having taken the place of a demurrer, by 
parity of reasoning the above principle is 
applicable to the motion equally as it for¬ 
merly was in the case of a demurrer. I am 
satisfied that under the circumstances dis¬ 
closed in the bill the doing of even justice as 
between the parties is more likely to be 
secured by leaving the merits of the case to 
be dispos^ of aftm* the making of answer 
than by now dealing with the merits as dis¬ 
closed in the bill. The case is not sufficiently 
developed at this stage to allow questions 
involved in the motion to dismiss now to be 
satisfactorily determined.” 


In Erouse v. Brevard Tannin Co., 249 Fed. 538, 
reversing a decree which had dismissed the bill in 
equity, it was said: 


“The rule which prevails in coiurts of 
equity, in disposing of motions to dimwiaa 
b^use the bill does not set up facts suffi¬ 
cient to constitute a cause of action, is to 




overrule the motion, and let the case go to 
hearing, unless it is founded upon an abso- 
' lutely clear proposition that, taking the al¬ 
legations to be true, the bill must be dis¬ 
missed at the hearing.” 

And in O’Keefe v. City of New Orleans, 273 Fed. 

660, denying a motion to dismiss, it was said: 

“In the application of equity rule 29 
* * * the law is settled in numerous 

adjudged cases that upon the consideration 
of the motion the court may in its discretion, 
when promotive of justice, refuse to decide 
a case on such a motion, and that defense by 
answer may be required. Indeed the rule 
goes to the extent that, unless the motion 
clearly discloses that on the allegations of 
the bill, which are taken as true, it must be 
dismissed upon final hearing, the prelimi¬ 
nary motion to dismiss must denied. 
Under the facts and circumstances disclosed 
in the bill, justice can be better secured by 
leaving the merits of the case to be disposed 
of after the coming in of the answer rather 
than by now dealing with the controvert^ 
in ultimate way. At the present stage of 
the case the developments are not suffi¬ 
ciently to afford a satisfactory and final 
determination of the questions of fact and 
law involved.” 


29 ' 

( 2 ) 

Appellant** amended Bill of Complaint eet* 
fordi a came cognizable in equity. 

It would seem tiiat the mere statement of the 
admitted facts and of the relief prayed ^ould 
be sufficient to clearly demonstrate that a good 
case in equity is made out, and that appellant 
would not have a plain, adequate and complete 
remedy at law. 

Under the admitted circumstances, it cannot be 
lost sight of, that the last known real owner of 
the Jenifer Building purported to sell for $300,000, 
and the only known real purchaser (appellant) 
paid $415,000 for it, a difference so great tha^ 
standing alone, it shocks and appeals to the con¬ 
science of a chancellor for explanation and re¬ 
dress. But, when that fact is connected with the 
admitted chain of antecedent and attendant facts 
and circumstances, many of which as hereinafter 
established are in themselves grounds for equita¬ 
ble relief, tiie case is firmly anchored in equity. 

The Ck>urt below seemed to have the impression 
that because appellant did not in precise terms 
pray for a recission of the contract of sale, and 
did not offer to return the property, and prayed 
for damages against defendants, no case in equity 
was made out Such reasoning wholly loses sight 
of the fact that to entitle appellant to relief by re¬ 
cission, the real owner or owners of the property 
are indispensable parties, and that appellees ex- 



pressly admit that appaUant does not know, and 
has not been able to ascertain, and has been pie> 
vented by the means employed by the respective 
defendants from ascertaining, tiie real owner or 
owners of the property in question (R. 14-15). 
Moreover, the theory of appellant’s case is, and 
its specific prayers (R. 15-16), if granted, would 
have the effect of, a recission of the inequitable 
part of the sale contract of $415,000, and of the 
retention of the property by appellant at the equi¬ 
table price at which the appellees admit the real 
owner or owners were willing to sell to a|q)ellant 
(R. 15), and of the consequent return to appel¬ 
lant of the difference between the inequitable price 
of $415,000 and the real equitaUe price. 

. Appellant in the chancery coxut is entitled to 
search the consciences of the respective defriid- 
ants to ascertain the identity of the real owners 
and the real equitable price, and, being entitled 
to recover the said difference between said prices, 
has the right to bring its suit in the equity court 
-where it may have injunctive relief to prevent 
any .defendant holding' or owning the $43,000 
notes, part of the inequitable purchase price, from 
disposing of the same. Appellant is entitled to 
recover either the total amount, or at least a part 
of the amount, and perhaps more than the amount, 
of (he $43,000 not^ and by injunctive relief in 
equity only can appellant prevent those notes from 
going to an innocent purchaser for value, with¬ 
out notice of appellant’s equities. Does it do to 
say that appellant has at law a plain, adequate 





and complete remedy in an action in deceit for 
damages, when, notwithstanding a recovery in 
such action, it mig^t nevertheless be called upon 
to pay those notes to an innocent purchaser for 
value without notice? The very question estab¬ 
lishes ground for equitable relief. A judgment 
at law in favor of appellant for a specific amount 
of damages would not and could not go further 
and settle the question of how mudi, if any, of 
the total amount of said $43,000 not^ the appel¬ 
lant should equitably pay, but the diancellor can 
settle both the amount appellant is entitled to re¬ 
cover and the part, if any, of said notes that ap¬ 
pellant should pay, and can protect appellant’s 
rights prior to final decree and thereafter by in¬ 
junctive relief in respect to said notes. On this 
point, seeAory, Eq. Jurisp. (14th Ed.) Sec. 27. 

Said notes, under the special circumstances and 
equitable considerations of this case, are impressed 
with an equitable lien or trust in favor of appellant 
to the extent of the amount that appellant is en¬ 
titled to recover,—^that amount being the differ¬ 
ences between the inequitable purchase price paid 
and the real equitable price. Otherwise, appel¬ 
lant’s rights are not fully protected, and appel¬ 
lant’s right can only be protected, as said before, 
by injunction pendente lite and permanently pre- 
voting the notes being transferred to an innocent 
purchaser for value without notice. 

' This feature of the case is sufficient alone to dis- " 
tinguish it from Curriden v. Middleton, 282 U. S. 
683, which was relied upon below by appellees. As 



82 


was said by this Court in Slater v. Ruggles, 49 
App. D. C. 277: The contention that appellant 
“had an adequate remedy at law, is without merit 
Curriden v. Middleton, 232 U. S. 633, is not in 
point ^or as observed by the court in that case, 
there was ‘no attempt to rescind, to follow a spe¬ 
cific fund, or to establish a trust’.” In the case 
at bar, ail three of these things are sought by ap¬ 
pellant in the way we have pointed out and ap¬ 
pellant is also entitled to injunctive relief, whereas 
in the Slater v. Ruggles case, supra, recission alone 
was sought, and tiie Court set aside an exchange 
of lands on the ground of the misrepresentations 
of the defendant, saying: “The various representa¬ 
tions * * * were untrue, and were made for the 
obvious purpose of deceiving, and actually did de¬ 
ceive, appellees (plaintiffs). * * * It was 

nothing short of a persistent and consistent scheme 
to deceive and defraud appellees (plaintiffs), and 
the law would suffer reproach were tiie suggestion 
to be entertained that the chancellor was without 
jurisdiction to right the wrong.” 

Moreover,' this case instead of coming under 
the application of Curriden v. Middleton, supra, is, 
by reason of its special circumstances and equita¬ 
ble considerations, within the principle of the sub¬ 
sequent case of McGowan v. Parrish, 237 U. S. 285 
(reversing 39 App. D. C. 184), where the Bill of 
complaint sought to establish that plaintiffs were 
the owners of a part of a fund in the U. S. Treas¬ 
ury, and sought to enjoin the Treasurer from pay¬ 
ing over the whole fund to defendants on the 
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ground that the whole fund was impressed with a 
lien in favor of plaintiffs by reason of their owner- 
^ip of part of it This Court held that no case in 
^uity was made out, but the Supreme Court of 
tlM United States held otherwise, and in reversing 
this Court said (in respect to whether or not plain¬ 
tiffs were entitled to part of said fund): 

“The simple issue that remained was, of 
course, of such a nature that it would have 
been the proper subject of an action at law, 
had it not originally been bound up with 
questions appropriate for decision by an 
equitable tribunal. But a court of equity 
ought to do justice completely, and not by 
halves; and a cause once properly in a court 
of equity for any purpose will ordinarily 
be retained for all purposes, even though 
the court is thereby called upon to deter¬ 
mine legal rights that otherwise would not 
be within the range of its authority. Camp 
V. Boyd, 229 U. S. 630.” 

In the analogous case of Hack v. Crain, 177 
S. W. 587, the Bill prayed for an injunction to 
prevent the defendant from disposing of a mort¬ 
gage note given for part of the purchase money, 
similar to the prayer in the case at bar, and the 
Court granted that equitable relief in addition 
to holding the defendant liable to plaintiff (the 
purchaser) for the difference in price where the 
owner was willing to sell for $l,600'and the de- 


fendant, a broker, represented to plaintiff that 
the owner would not take less than $2,500, \^ch 
ffie idaintiff had paid. 

Appellant deems it unnecessary to quote from, 
or dte, cases on the well-establidi^ principles that 
the jurisdiction of a court of equity is not de^ 
stroyed because part of the relief sought by a com¬ 
plainant is maintainable at law, and that when 
equity has once acquired jurisdiction it will retain 
it for all purposes in order to do complete justice 
between the parties, even though in so doing it 
may grant relief obtainable at' law. 

b the case at bar, in addition to all the admitted 
facts, alleged in the amended Bill of Complaint and 
Exhibits thereto, making out a clear case for equi¬ 
table relief, there are many of those admitted facts 
and circumstances, in themselves, sufficient to war¬ 
rant a chancellor in taking jurisdiction of the case 
in order to settle all matters at issue between the 
parties. 

For instance, on April 19,1919, when the Jeni¬ 
fer Building was represented as having been sold 
by the defendant Josephine Davis to an undis¬ 
closed principal (R. 4), the appellant had the ex¬ 
pectancy of a renevxd of its lease which did not ex¬ 
pire until March 1, 1921, and this fact alone is 
sufficient to give an equity court jurisdiction to 
redress the injury to that expectation. In this re¬ 
gard, the appellees admit: 

“that the owner of said Jenifer Building 
was in the habit of renewing and extend- 


ing or giving a new lease, from time to 
time, of said prmnises to said R. Harrispnd 
Company” (R. 3), “and that said phrty 
lessor was in the habit of so renewing said 
lease or leases was a very valuable asset 
' of said business” (R. 3); 

and that by pxirchase and assignment, the cor¬ 
poration, R. Harris and Company, on June 2,1919, 
acquired from the heirs and devisees of the sur¬ 
viving partner of the firm of R. Harris and Com¬ 
pany all of the stock in trade, etc., of said busi¬ 
ness, togetiier with the good will of said business, 

and the unexpired Lease of said premises, 

( 

“which included the expectancy of the said 
lessee that on the expiration of said Lease 
a renewal of said Lease, or a new Lease of 
said premises, would be given by the lessor 
to said R. Harris and Company” (R. 3-4); 

and that in the early part of 1919 the defendant 
Josephine Davis promised to give to R. Harris 
and Company “a new lease or renewal of lease” 
(R. 4). 

That equity has jurisdiction over the equitable 
right of expectancy of renewal of a lease cannot 
be disputed. Bi^ham, Pr. Eq. (14 ed.) §92, says 
that the expectancy of renewal of a lease is “a val¬ 
uable property right” of the tenant, and tihat 
equity “will so regard and treat it.” 

t 
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In Davis v. Gray, 16 Wall. 203, 227-8, it was 
said:' 

“The good will of a lease which the land¬ 
lord is in the habit of renewing is property, 
and rights growing out of it, whether by 
contract or otherwise, will be protected and 
enforced by a court of equity;” citing cases. 

Davis V. Gray, supra, was cited and followed in 
Jones V. Slauson et al., 33 Fed. 632, where it was 
held that, where the lessee transfeired to another 
party his tmexpired lease, and the assignee took 
from the landlord a new lease to himself on the 
termination of the old (assigned) lease, this new 
lease was impressed with a trust in favor of the 
creditors of the original lessee (the assignor) and 
could be reached in equity. As the Court said: 


The assignee “held the property im¬ 
pressed with a trust in favor of these credi¬ 
tors, and might be required to transfer it 
to complainant, their representative. What 
was this property. Besides the unexpired 
term, there belonged to the tenant,—^inde¬ 
pendent of any covenant to renew—^and ex¬ 
pectancy of renewal, good-will, or tenant 
right, which is recognized as property for 
the purpose of protecting parties having 
legal or equitable inteieste in such re¬ 
newal;” citing cases. 


Also see authorities collected in 28 Amer. Dec. 
436. 
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Also the appellant, through the aete and state- 
mente of the appeUeee, woe induced and eompeded 
to pay more for the Jenifer Building than it was 
actuaUy worth, and more than the real owner was 
willing to sell it to the appellant; and hence equity 
will grant appellant relief. 

All of the allegations of the Bill are admitted 
by the appellees. Therefore, the appellees admit 
that the Jenifer Building was represented as sold 
in April or May, 1919, through appellee Wdler 
for $300,000 without notice to and over the head 
of appellant (R. 6-6,24-27), and about five months 
later sold through said Weller to appellant for 
$415,000, and that by means of the facts stated 
in the Bill, (R. 15) among them the fact that the 
appellee Weller stated “that the Jenifer Building 
could not be purchased by plaintiff for less than 
$415,000” (R. 9), and the fact that the defend¬ 
ants placed the record title to the property first in 
the appellee Erickson and then in the United States 
Mortage and Trust Company “to hide the name 
and identity” of the real owner and “to prevent 
the plaintiff from ascertaining the same,” and that 
the plaintiff “has not been able to discover or as¬ 
certain the name or identity” of the real owner 
(R. 14-15), and the fact that the price was in¬ 
creased from $300,000 to $416,000 in the manner 
and under the circumstances set forth in the Bill 
(R. 5-14, 24-50), and the fact that appellant re¬ 
lied “on the representations of the defendant 
Weller that the Jenifer Building could not be pur¬ 
chased by it for less than $416,000” (R. 13), and 
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the fact that at the time it was impossible for the 
appdlant '‘to secure or obtain by lease or purchase 
any other similar or suitable place of business” 
in the District (R. 58), and the fact that "removal 
from its then old established place of business 
would have meant great damage and probably 
complete ruin to plaintiff” (R. 58), and the fact 
that appellant “was induced and compelled to pur¬ 
chase the said Jenifer Building by necessity and 
the exigencies of the case for whatever price and 
upon whatever terms and conditions might be de¬ 
manded and exacted” (R. 58)—^the appellees ad¬ 
mit that by these “means” (R. 15) the appellant 
was 

“Induced to pay more for said Jenifer 
Building then the real person or persons 
in interest, or real owner or owners of said 
Building would have been willing to ac¬ 
cept on a sale thereof to plaintiff” (R. 15); 
and “was induced and compelled to pay 
more for the purchase of the Jenifer Build¬ 
ing than the said Building was at said time, 
and is now, actually worth.” 

Another ground for equitable relief is the ad¬ 
vantage taken of appellant’s necessities. Appel¬ 
lees, in addition to admitting the misrepresenta¬ 
tions as to price, etc., and the other means by 
whidh appellant was induced and compelled to pay 
$415,000 for the property, also admit that appel¬ 
lant Was doing “a large, extensive and lucrative 



retail jewelry business^ due largely to the fact 
that it was well known to the public generally and 
to prospective purchasers of jewelry in said city 
that at said location there was a long established 
and reliable retail jewelry business^ and that the 
public generally and prospective purchasers of 
jewelry in said city relied on the fact that they 
could find at said location such an establishment^ 
(R. 3); ^*and the fact that said business had been 
conducted and carried on at said location*^ for 26 
years **was a very valuable asset of said business^^ 
(R. 3); and appellee also admit the congested and 
overcrowded condition of the city at the time as 
set forth in paragraph 21 of the Bill and that it 
was *Hmpossible for this plaintiff to secure or ob¬ 
tain by lease or purchase any other similar or suit¬ 
able place of business^ and so that removal from 
its then old established place of business would 
have meant great damage and probably complete 
ruin to plaintiff; andy accordingly, by reason 
thereof, and by reason of the means and duress 
and compulsion practiced upon the plaintiff as 
hereinbefore stated, the plaintiff was induced and 
compelled to purchase the said Jenifer Building by 
necessity and the exigencies of the case for what¬ 
ever price and upon whatever terms and conditions 
might be demanded and exacted, and which were 
as hereinbefore stated, demanded and exacted of 
the plainti^^ (R. 68). 

Tbe equities of the admitted facts of thia case, 
demanding relief for appellant, are stronger than 
the facts in the case of Hokanson v. Oatman, 166 
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Mieb. 512; 35 L. R. A. (n. s.) 428, mbere it was 
held that a broker who, having authority fnnn the 
owner of real estate to sell it at a certain price, 
secured a higher price from a purchaser by means 
of a statement that the price paid was tlie least 
the owner would accept, was liable to that pur- 
diaser. 

To the same effect are: 

Nupen V. Pearce, 235 Fed. 497; 

Eice V. Porter, 53 S. W. (Ky.) 285; and 61 S. 
W. 266; 

Estes V. Crosby, 175 N. W. (Wise.) 933. 

While relief was denied to the purchaser in the 
case.of Ripey v. Cronan (Ky. 1908; see footnote 
21 L. R. A., n. 8., 305), because the facts of the 
case did not bring it within either of the two ex¬ 
ceptions to the rule of caveat emptor, that case 
holds that those two exceptions are: 1st, where 
confidential relations exist between the parties; 
and 2nd, where fraud or artifice is used to pre¬ 
vent inquiry or investigation. The case at bar 
falls wi&in both of said two exceptions. Appel¬ 
lant was the tenant first of the defendant Jose¬ 
phine Davis, and then of the appellee Erickson 
the ostensible owner for the time being, and then 
of the defendant United States Mortgage and 
Trust Company, trustee for the real owner, and 
the appellee Weller collected rent from appellant 
(R. 7), as agent of ostensible landlords Erick¬ 
son and said Trust Company. As is said by Story, 




41 


Equity Juris., Vol. 1, §447 (14th ed.), in the chap¬ 
ter on “Constructive Fraud“There are many 
other cases of persons standing in regard to earii 
other in the like confidential relations in which 
similar principles apply. Among these may be 
enumerated the cases which arise from the rela¬ 
tion of landlord and tenant.” In Matthew’s Ap¬ 
peal, 104 Pa. St. 444, it was held that the relation 
of landlord and tenant is “a relation of trust and 
confidence’’ and that it was “inequitable” for one 
to take advantage of the other. And as is said by 
Bispham, Principles of Equity (9th ed.), under 
Fraud, §216: “If the parties do not deal upon 
equal terms (as if one has better means of knowl¬ 
edge than the other), or if any artifice is used for 
the purpose of preventing inquiry, or if they deal 
on ^e basis of trust and confidence, the trans¬ 
action will be fraudulent.” In the case at bar, 
the appellees expressly admit the artifices used to 
prevent appellant, and to mislead appellant, from 
inquiry or knowledge as to the actual price at 
which the real owner was willing to sell to appel¬ 
lant (R. 14-16). 

Further appellees admit not only that the $416,- 
000 paid by appellant was a higher price than the 
real owner was willing to sell for to appellant, but 
they also admit that appellee Weller stated that the 
property “could not be purchased by plaintiff for 
less than $416,000,” and that the appellant paid 
$416,000 “in reliance on the representations of 
the defendant Weller that the Jenifer Building 
could not be purchased by it for less than $416,- 
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000,” and they further admit that the $416,000 
was higher than the actual or market value of the 
property. It will not do for appellees to say that 
for this injury to appellant, it can have no relief. 
When this Court characterized sudi a transaction 
with the strongest language of disapprobation, in 
the case of Lewis v. Dennison, 2 App. D. C. 387, 
it evidently meant to be understood that it would 
grant relief against it. In that case an owner 
placed property in the hands of a broker for sale 
at a fixed price, and the broker sold it at a higher 
price to another and retained the excess. To the 
suit of the seller for the excess the broker de¬ 
murred on the ground that the fraud was not upon 
the seller but upon the purchaser, but this Court 
disposed of his contention by saying: 

“The fatal objection to this answer (de¬ 
fendant’s contention) is, that it involves 
the allegation of defendant’s own turpi¬ 
tude to avoid a legal action by one who is 
utterly untainted thereby. Defendant 
cannot be permitted to urge the commis¬ 
sion of an even more shameful fraud in 
justification or excuse of the one charged 
by plaintiff.” 

Hack V. Crain, 177 S. W. 587 (Mo. 1915) was a 
suit by a purchaser against a real estate broker. 
The facts were that the defendant represented to 
plaintiff that the owner would not take leas than 
$2,500 for it, and in reliance on that representation 







plaintiff bought the land. Afterwards plaintiff 
discovered that the owner asked only $1,600 for the 
land, and that the land was not worth more than 
that Held that the defendant was liable to the 
plaintiff for the difference. The defendant at¬ 
tempted to defend on the ground that if anyone 
was defrauded it was the vendor, the owner, be¬ 
cause the defendant was the agent of the vendor 
and not the agent of the purchaser; but tlie Court 
rejected that defense, saying: 

“The conduct of the defendant clearly 
constituted such a deception and fraud upon 
the plaintiff as to entitle him to the relief 
prayed, regardless of the question as to 
whether or not he had also perpetrated a 
fraud upon the vendor of the land.” 

The Bill also prayed for an injunction to prevent 
the defendant from negotiating a mortgage note 
given for part of the purchase money, similar to the 
prayer in the case at bar. 

Moreover, in view of the methods or means used 

in the case at bar to successively advance the price 

to appellant on the representations that the owner 

had refused an offer of $350,000, and would not 

• _ 

accept appellant’s successive offers of $360,000, 
$365,000, $400,000 and $410,000, and would not 
accept less than $415,000, which, for the purpose of 
this appeal are not true representations, and con¬ 
sidering the admitted circumstances and equities 
of the instant case, decisions relative to “pufiing” 
at auction sales are, by analogy, directly in point. 
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As is said by Bispham, Principles of Equity, (9th 
ed;) §209: There is “a species of r^resentation 
as to value which is fraudulent, viz., that which is 
known as puffing at auctions. Pulling is where a 
fictitious competition is got up by the false bidding 
of one or more persons, by which real bidders are 
misled and are induced by the false appearance of a 
demand, which does not actually exist, to make 
their offersciting many authorities, among them 
Veazie v. Williams, 8 How. (U. S.) 134. The 
Syllabus of that case is: 

“Where false steps are taken to enhance 
tile price of property sold at auction, a court 
of equity will relieve the purchaser from the 
consequences and injury caused by these 
unfair means. 

Therefore, where the owners had in¬ 
structed the auctioneer to take $14,500 for 
the property, and the real bids stopped at 
$20,000, and the auctioneer, even without 
the knowledge or consent of the owner, con¬ 
tinued to make fictitious bids until he ran it 
up to $40,000, this was a fraud upon tiie 
purchaser. 

These sham bids could not have been 
,made by the auctioneer on his own account. 
Even if they had been so, it is very ques¬ 
tionable whether they would have been 
valid. 

Being the general agent of the owners, 
the latter are responsible for his acts if they 
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receive the benefit of them. By-bidding or 
puffing by the owners, or caused or ratified 
by them, is a fraud, and avoids the sale.” 

And the Ckturt, in its opinion, after stating the 
facts as to the “puffing,” said: 

“Does this state of things, then, in point 
of law, require the sale to be relieved against 
on sound principles of equity and public 
morals? 

By-bidding or puffing by the owner, or 
caused by the owner, or ratified by him, has 
often been held to a fraud, and avoids the 
sale. • • • • 

The by-bidding deceives, and involves a 
falsehood, and is, therefore, bad. * • • * 
It does not answer to apologize and say that 
by-bidding is common. For, observed Lord 
Mansfield, ‘Gaming, stock-jobbing, and 
swindling are frequent. But the law for¬ 
bids them aU’? • • • • 

In Boxwell v. Christie, Comp. 396, the 
pole star on this subject, it is said: 

‘The basis of all dealings ought 
to be in good faith. So more espe¬ 
cially in these transactions, where 
the public are brought together in 
a confidence that the articles will 
be disposed of to the highest real 
bidder.’ 
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Even in a court of law, Lord Kenyon has, 
with true regard to what is honorable and 
just, held * * * that Lord Mansfield’s 
doctrine, that all sham bidding at auctions 
is a fraud, was a doctrine founded *on the 
noblest principles or morality and justice.’ ” 

Accordingly the decree of the Circuit Court, which 
had dismissed the Bill, was reversed with directions 
to enter a proper decree for the complainant in con¬ 
formity with the opinion, and the decree directed 
by the Supreme Court provided that the complain¬ 
ant should retain the property in question, at an 
equitable price of $20,000, and that the defendants 
r^und to complainant any and all sums over that 
amount originally paid by plaintiff. That is what 
the appellant asks in the case at bar—^to retain the 
property at an equitable price, the price at which 
the real owner was willing to sell it to appellant, 
and that appellant be refunded the difference be¬ 
tween $415,000 and that equitable price. That is 
the theory of appellant’s 5th Prayer for relief 
(R. 16). It is admitted on this appeal that there 
was an equitable price, because the appellees admit 
that the real owner was willing to sell to plaintiff 
for a less sum than $415,000, and that appellant 
relied on the representation that $415,000 was the 
lowest price at which it could purchase, and that 
$415,000 was in excess of the actual or market 
value of the property. It would be a simple matter 
to determine, by discovery or testimony, what was 
the real owner’s real price, the equitable price. 
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Knally, if it be said there is no case directly in 
point as a precedent for an equity court to grant 
relief in the case at bar, the reply is that the special 
circumstances, facts and equitable considerations 
of this case make it a precedent in itself. A court 
of chancery—^the court of conscience—never ad¬ 
mits lack of jurisdiction to grant relief in a deserv¬ 
ing case merely because no reported case HWl oses 
facts on all fours with the facts of the case pre- 
sen^ for redress. The powers of a court of 
equity are vast and comprehensive. As was said 
in tte celebrated case of Chicago, etc., Ry. Co. v. 
Union Pac. Ry. Co., 47 Fed. 16, 26, by Brewer, J., 
“I believe most thoroughly that the powers of a 
court of equity are as vast, and its processes and 
procedure as elastic, as all the ch ang ing emergen¬ 
cies of increasingly complex business relations and 
the protection of rights can demand; • * * that 
the powers and processes of a court of equity are 
equal to any and every emergency. They are potent 
to * * * do justice to every individual.” 

In the case of Anglo-American Assn. v. Camp¬ 
bell, 13 App. D. C. 581 (subsequently followed in 
Conradis v. Richmond Park Imp. Co., 47 App. 
D. C. 518, 539), this court, by impressing a fund 
with a lien or trust granted relief to certain ma¬ 
terialmen beyond and independently of the statu¬ 
tory mechanics’ lien law, which on its face was 
their exclusive remedy to establish such a lien or 
trust, established a precedent—it blazed the way 
for relief in such cases—it made its own precedent 
to a far greater extent than it would by granting 


relief in the case at bar. The opinion in that case, 
after stating “the special circumstances relied on,” 
frankly stated (p. 604): 

“The researches of counsel, likewise our 
own, have failed to discover a decision di¬ 
rectly in point to guide us in reaching the 
conclusion at which we have arrived in this 
case; but we are none the less satisfied that 
its facts, though novel, bring it within the 
application of the well-establidied equit¬ 
able principles that have been stated.” 

And, in the instant case, this Court can well say 
that it is “satisfied that its facts, though novel, 
bring it within the application of the well-estab- 
lidied equitable principles that have been stated” 
in this Mef. 

It is respectfiilly submitted that the admitted 
facts as set forth in the amended Bill and Exhibits 
thereto make out a case entitling appellant to re¬ 
lief in equity. 


(3) 

Instead of absolutely dismissing the case, the 
l ower Court should have transferred it to die law 
side of die Court. 

Conceding, for argument only, that the admitted 
facts do not make out a case in equity, those facts 
nevertheless do entitle appellant to maintain an 


action at law; and an extended discussion or cita¬ 
tion of authorities is hardly necessary on this point. 

See 

Lewis V. Dennison, 2 App. D. C. 387; 

Hokanson v. Oatman, 165 Mich. 612; 

Nupen T. Pearce, 236 Fed. 497; 

Kice V. Porter, 63 S. W. 286; & 61 S. W. 

266; 

Estes V. Crosby, 176 N. W. 933; 

Hack V. Crain, 177 S. W. 687; 

Ripey v. Cronan, (Ky.) 21 L. R. A. (n. s.) 

306, note. 

Milson V. Gerstenberg, 43 App. D. C. 166. 

Fairdiild v. McMahon, 139 N. Y. 290. 

If there was a cause of action at law made out 
by the admitted facts, then the trial Court was 
not justified in absolutely dismissing the case, 
but ^ould have transferred it to the law side of 
the Court. 

Sec. 1636b of the D. C. Code (Act of April 19, 
1920) is similar to Sec. 274a of &e Federal Judi¬ 
cial Code (38 Stat U. S. 966), and Law Rule 76 
of the Court below is similar to new Fed. Elq. Rule 
22, and, as they all, in substance, provide that 
where it shall appear in any case that a suit should 
have been brought at law, the trial Court shall 
order such case to be transferred to the law side 
of the Court, etc., decisions construing any of said 
statutes or rules are pertinent here. 

In Mims v. Reid, 276 Fed. 177, it was said that 
Fed. Eq. Rule 22 provides “that a suit in equity 
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which ^ould have been brought as an action at law 
becomes an action at law by a mere transfer to the 
law side, with such alterations of the pleadings as 
shall be essential.’* And that “The rule of justice 
which many courts have reached, and to which all 
are tending, is that when one man has brought 
another into court in good faith, seeking adjudica¬ 
tion of their controversy concerning a particular 
transaction or subject—‘the object of the plaintiff 
in bringing the suit’—^he will not be turned out 
against his will, if the court has power to keep him 
in, without adjudication of the merits of the con¬ 
troversy.” 

In Dist Col. V. Wash. Terminal Co., 47 App. 
D. C. 570, where a bill had been dismissed for want 
of equity, and the dismissal was affirmed on appeal, 
but the case remanded for further proceeding, it 
was held that notwithstanding the dismissal, the 
plaintiff could, under Sec. 274a of the Judicial 
Code, amend its pleading “so as to proceed on the 
law side of the court without the expense and loss 
of time incident to the commencement of a new ac¬ 
tion,” and that it was for that procedure that the 
case was remanded. 

In Tuckerman v. Meams, 49 App. D. C. 163, it 
was said that rule 76 of the lower Court is in con¬ 
formity with sec 274a of the Judicial Code, which 
“in effect, forbids the dismissal of a bill in equity 
on the ground of an adequate remedy at law, or the 
sustaining of a demurrer at law on file ground that 
the remedy is in equity. When either of these con¬ 
ditions arise, it is the duty of the trial court, either 
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upon motion of counsel or upon his own motion, to 
order a recasting of the pleadings and the transfer 
of the cause to the proper side of the court * * * 
The court therefore, erred in dismissing the bilL 
The order should have been to recast the pleadings 
and transfer the cause to the law side of the court” 
Grant v. Griffrida, 50 App. D. C. 28, was an 
appeal from an order in equity granting an in¬ 
junction. While the order was reversed because the 
Bill did not present a case cognizable in equity as 
there was an adequate remedy at law for plaintiffs, 
this Court said: “In the interests of justice, how¬ 
ever, we are of the view that the plaintiffs should 
be permitted, if so advised, to amend their bill upon 
reasonable terms, or in the alternative to transfer 
the case to the law side of the court” 

CONCLUSION. 

It is respectfully submitted that the lower Court 
erred and that accordingly this Court should sus¬ 
tain the appellant’s assignments of errors. 

Daniel W. O’Donoghue, 
Arthur A. Alexander, 
Attorneys for Appellant. 
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The allegations contained in the Bill of Complaint which 
pertain to these appellees, and which for the purposes of 
this appeal are admitted as true, do not even suggest that 
these appellees had any connection with the transactions 
affecting the Jenifer Building, except as representatives 
of Josephine Davis in the matter of the sale by her of said 
building to the appellee, Helma M. Erickson, in May, 1919 
tR. 4, 5, 6, 28-31). Why these appellees should be named 
as defendants and be.required to answer numerous inter¬ 
rogatories in a matter in no wise concerning them or their 
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principal, the appellant has so far refrained from explain¬ 
ing, nor can its action be justified or excused. 

So far as these appellees can with reasonable diligence 
ascertain, the biU seeks no relief but discovery, and if any 
other relief is sought the allegations are surely insufficient 
to warrant it. That a bill cannot be maintained merely for 
discovery is a settled principle of equity, particularly well 
expressed in the following quotations: 

Where a bill is filed for relief no person can be made 
* a party to it who is unaffected by the relief, notwith¬ 
standing he might give important discovery, because 
as against himself discovery is 'needless, and as 
against the other parties it would be unavailing, for 
the discovery so obtained is only available against the 
answering defendant; his answer cannot be read as 
evidence against any other person, not even against 
another defendant to the same bill. 

Reddington vs. Lanahan, 59 Maryland, 439. 

It has been before stated, that no one should be 
made a party to a suit against whom, if brought to a 
hearing, there can be no decree; thus, an agent for the 
purchase of an estate is not a necessary party to a 
bill against his employer for a specific performance, 
although he signed the memorandum for the purchase 
in his own name; . . . Upon the same principle, per¬ 
sons who are mere witnesses, and may be examined 
as such, ought not to be made defendants; even 
though the object of the bill is to obtain a discovery 
in aid of an action at law in which their discovery 
would be more effectual than their examination. 

Danieirs Chancery Pleading and Practice, Volume 
I, Page 295. 

Believing that the fact of their n>isjoinder is apparent 
on the face of the record, these appellees will not burden 
the Court with further discussion of the points of law 
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raised in their motion to dismiss, reserving, however, the 
benefit of each objection presented. 

It is respectfully submitted that the decision of the 
lower Court should be sustained. 

FRANK STETSON, 
BRUCE BAIRD, 

Attorneys for Appellees, William D. Hoover and 
National Savings and Trust Company. 
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Court of iSljppealo, Hiotnct of Cofumiita ^ 

October Term, 1921. 


No. 3725. 


R. Harris & Company^ a Corporation, Appellant, 

V8. 

Joseph I. Weller, et al., Appellees. 


BRIEF IN BEHALF OF APPELLEES, 
JOSEPH I. WELLER AND BXLNLA M. ERIOEBON. 


STATEMENT AND DISCUSSION OF THE FACTS. 

If the multitude of immaterial details in the bill of 
complaint be brushed aside, the simple facts remain 
that appellant, R. Harris & Company, plaintiff below, 
agreed to pay a certain price for the Jenifer Building, 
paid the price agreed, got the building with a good 
title, and now asks to keep the building but to get back 
part of the purchase price. The reason and excuse 
assigned for seeking such unprecedented relief is that 
the real owner, whom the appellee Weller, as his agent. 
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consistently refused to disclose, would have been will¬ 
ing to take less for the property than the price which 
Weller required appellant to pay; in other words, that 
if appellant had been able to ascertain who the owner 
was, and, going behind the agent’s back, had dealt with 
the owner direct, appellant might have gotten the 
property for less. There is no claim anywhere in the 
record that Weller, the agent, dealt unfairly with the 
owner, his principal, in any respect, or retained any 
portion of the purchase price to which he was not en¬ 
titled as agent; nor that he in any way misled appellant 
as to who the owner was, but simply that he consist¬ 
ently refused to disclose the owner. The owner is not 
complaining in any way of his agent, Weller. 

It is true the bill alleges that, because of the after¬ 
war conditions existing in Washington on or about 
November 1,1919, appellant was unable to secure other 
suitable property in which to carry on its business and 
so was compelled to purchase the property in question, 
so that it might continue in business there, and for 
that reason it is alleged that appellant was forced, 
under what are called the “duress and compulsion” * 
exercised by Weller, to meet the price he named and 
sign the agreement in question. 

But while a motion to dismiss, just as formerly a de¬ 
murrer, admitted as true, for the purpose of argument, 
all material facts properly pleaded, yet the present bill 
of complaint contains no such allegations of fact as in 
any way support or make out, in the slightest degree, 
any “duress and compulsion,” as those terms are 
known in law. 

It is to be observed that there is nowhere in the 
bill any allegation that the appellee Weller, the appellee 
Erickson, or any other appellee, for that matter, kept 
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from appellant any information to which it was legally 
or morally entitled, or made any statement to appellant 
which was in any respect untrue, with two immaterial 
exceptions, to which we shall now refer. 

First, it is stated that the appellee, Weller, said that 
$415,000. was the lowest price for which the property 
could be bought or which the owner would take, where¬ 
as the owner would really have taken less. Even as¬ 
suming that any allegations properly pleaded in the 
bill of complaint are to be taken as true for the purpose 
of this argument, we may at least quei*y, in passing, 
how appellant, who has not yet been able to ascertain 
who was the real owner of the property, cbuld know, 
or even reasonably infer, that the owner would have 
taken less for the property than the price stated. But 
even if he would, it was the duty of his agent, Weller, 
(who, it is to be noted, was acting solely as his agent, 
and not in any manner or respect as a middleman, let 
alone as agent for the purchaser,) to obtain for his 
principal the best price possible for the property. This 
we shall discuss more fully in a subsequent portion of 
the brief. 

Second, it is averred that, on October 30,1919, Weller 
offered to return to one Wolf, the appellant’s attorney, 
appellant’s check for $10,000. dated October 23, 1919, 
and stated that this check had not yet been cashed by 
him, Weller, whereas appellant subsequently discov¬ 
ered that, notwithstanding that statement, its said 
• check for $10,000. had been previously deposited or 
cashed by Weller on October 25, 1919, (Rec. pp. 9,12). 
It further appears from the bill, however, (Rec. p. 9), 
that appellant, instead of accepting, or expressing a 
willingness to accept, the return of said check, on Oc¬ 
tober 30, 1919, drew an additional check for $15,000., 
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dated November 1, 1919, and delivered the same, 
through its attorney Wolf, to Weller, as an additional 
deposit on account of the purchase of the property in 
question. We are unable to see the materiality of this 
alleged misstatement of Weller, who might easily have 
made such a statement through inadvertence, and who, 
in any event, if appellant had desired the return of the 
deposit, could easily have given appellant his check for 
$10,000. in repayment thereof. 

With these two immaterial exceptions, the bill is ab¬ 
solutely devoid of any averment or suggestion that 
the appellees, Weller or Erickson, or any^ other appellee, 
concealed anything from appellant which it had a right 
to know, or misstated or misreprented to it any facts. 

The bill attempts to set up some sort of a shadowy 
right in appellant to have had its lease from the de¬ 
fendant, Josephine Davis, of the ground floor and base¬ 
ment of the Jenifer Building, renewed, upon the ground 
that Miss Davis was in the habit of renewing said lease 
and that this was a valuable asset of the business, and 
was* included in the bill of sale to appellant of the busi¬ 
ness and lease in question, (Rec. pp. 3, 4); but an exam¬ 
ination of this bill of sale. Exhibit 3, (Rec. pp. 22, 23), 
discloses that, in addition to stock in trade and fixtures, 
it covered only “the good will of said business and the 
lease of said premises,’’ thus indicating that the parties 
to that bill of sale themselves laid no stress upon any 
right of renewal as an asset to be assigned. Of course 
no habit of Miss Davis to renew the lease on previous 
occasions could have obligated her in any way to grant 
any additional renewal, in the absence of any provision 
in the lease itself, and much less could that habit of 
hers have bound any grantee from her of the premises. 

The bill endeavors to make much of a provision in 
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the first sale contract of November 1, 1919, which 
Weller insisted should be omitted from a new contract, 
to bear the same date and be execute in place of the 
earlier one, (Bee. pp. 9-13). The first contract, signed 
by the appellant, in its own behalf, and by Weller, as 
agent for the owner, contained the following: 

“Approved by the agent of the owner of the 
above described property xmder authority to him 
by said owner. Of the purchase price of $415,000, 
the sum of $405,000. shall apply on account of pur¬ 
chase price and $10,000. on account of fee charge.’* 

That contract provided for a total purchase price of 
$415,000., $147,000. in cash and the remainder repre¬ 
sented by two trusts aggregating $268,000. Appellant 
made no objection to the quoted provision, was not in¬ 
formed of the reason for it, and does not claim to have 
inquired; but says it was never understood or agreed, 
or even intimated, between appellant or any of its rep¬ 
resentatives and Weller that the charge of $10,000. was 
being paid by appellant to Weller in addition to any 
sum pmd by appellant as the purchase price, and that 
the matter of that fee charge was one solely between 
Weller and the real owner, with which appellant had 
no concern. 

The price paid by appellant was exactly the price 
which it agreed to pay under the first contract, and the 
second contract, which it signed in place of the first, 
did not have the effect of increasing or changing the 
actual payments in any respect. Furthermore, just 
preceding the time when settlement was to be made, on 
December 6, 1919, at the office of the" title companies, 
appellant’s attorney, Alexander Wolf, Esq., of the local 
bar, requested appellant’s president and secretary to 
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call at his office to meet Weller before going to the of¬ 
fices of the title companies, and when they met there 
“Weller in the presence of said president and said sec¬ 
retary asked said Wolf whether said president and sec¬ 
retary had seen the new agreement of sale of the Jen¬ 
ifer Building and then said Wolf produced from his 
desk three copies of a new agreement and showed it to 
said president and secretary, that being the first time 
that plaintiff (appellant) or any of its officials had seen 
or heard, directly or indirectly, of the same,’* (Bee. 
p. 10). In spite of the averment that this was the 
first time that “plaintiff or any of its officials had seen 
or heard, directly or indirectly,” of the new proposed 
agreement, it is to be noted that it was produced by 
appellant’s attorney. Wolf, from his own desk. There 
is no suggestion that Wolf may not have prepared the 
agreement, or that he did not advise or recommend its 
execution by appellant. It is absurd to say that 
Weller’s refusal to conclude the settlement of the sale 
until appellant executed the new agreement in place 
of the existing one, amounted to “duress and compul¬ 
sion. ’ ’ If appellant had really felt that the new agree¬ 
ment, which was not in any way to increase the price 
or change the terms at and upon which it was to buy 
the property, would in any way prejudice its rights, it 
could have stood upon the existing agreement, and 
have enforced the same in the proper court, nor would 
the fact that their record title to the building would not 
have been in appellant during the litigation have pre¬ 
vented it from securing proper relief, as the bill at¬ 
tempts to claim it would. Instead, however, of stand¬ 
ing upon the first agreement and its rights thereunder, 
appellant, in the presence of its attorney. Wolf, and 
presumably under his advice and with his concurrence. 
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voluntarily executed the hew agreement to supersede 
the old, and then made settlement at the title compar- 
nies, securing the property in question for the price 
and upon the terms originally agreed upon. There 
could not be a more complete waiver by appellant of 
any right to object to the change in the form of the 
contract. And furthermore, it must be remembered 
that appellant was acting with its attorney’s advice. 

In that connection, and apparently in an effort to 
minimize the effect of that fact, appellant endeavors, in 
its bill, but by implication rather than by direct state¬ 
ment, to throw some doubt upon Wolf’s connection 
with the negotiations leading up to the purchase, and 
to suggest that, because of his other business connec¬ 
tions with the appellee, Weller, any bad faith on Wolf’s 
part was to be imputed to Weller, and so to the undis¬ 
closed owner, (Rec. pp. 6, 7, 8, 10.) But the record 
clearly discloses that Wolf was attorney solely for the 
appellant, and not in any respect for Weller or any 
other appellee, nor for the undisclosed owner; and even 
if appellant is dissatisfied with Wolf’s conduct, it can¬ 
not justly impute any fault to the appellees on that ac¬ 
count. Furthermore, no fact is alleged which really 
reflects upon Wolf. 

In so far as concerns the allegations of the bill in 
reference to the action of the title insurance companies 
in rendering certain statements, (Rec. pp. 11,12), it is 
sufficient to observe that these companies were, of 
course, as is usual in such matters, the agents of the 
purchaser, that is, the appellant. 

What was done with the money which appellant 
agreed to pay and did pay for the property was a 
matter between Weller and the owner and in respect 
of which Weller occupied no fiduciary relation what¬ 
ever to appellant. 


It is farther to be observed that the bill nowhere al¬ 
leges or even suggests that appellant paid more for the 
property in question than the exact price which it 
agreed to pay, or that it failed to get an entirely satis¬ 
factory title to the property, or that the owner has not 
had a full accounting from his agent, Weller, or was 
in any way dissatisfied with the conduct of his agent. 

The biU does aver, without the slightest suggestion 
of its untruth, that Weller, shortly following the pur¬ 
chase of the property by his principal, notified appel¬ 
lant that the owner had purchased the property solely 
for the purpose of occupying the same, either within a 
few months, by the payment of a fair amount for the 
cancellation of appellant’s lease, or else at the expira¬ 
tion of the lease, and accordingly would not be inter¬ 
ested in giving a new lease; but that, in Weller’s opin¬ 
ion, the owner would be willing to pay appellant 
$100,000. cash in order to secure the cancellation of the 
existing lease and possession on July 1, 1919. As the 
lease would expire on February 28,1921, it will be seen 
that it would have had only one year and eight months 
to run from July 1, 1919, the date suggested for the 
surrender of possession, (Rec. pp. 5,17-19). The truth 
and good faith of this suggested offer is not questioned 
by the bill and must be taken as true. It is only fair 
to conclude, therefore, that even though this proj)erty 
had cost the owner only $300,000. in or about April, 
1919, yet, when the contract was made for its sale the 
following November, it was really worth $415,000. to 
him at that time, in view of the fact that he wished it 
for his own use and would have paid $100,000. in order 
to have the lease of appellant, which covered only the 
first floor and basement of 4his large building, termi¬ 
nated one year and eight months before its expiration. 


THE PRATERS OF THE BILL. 

It is proper, also, at this time, to comment upon the 
prayers of the bill. The first is simply the usual prayer 
for process. The second prays discovery of all the de¬ 
fendants, though no relief whatever is sought against 
most of them, other than by way of discovery. Such 
parties, of course, are not proper defendants. 

The third prayer asks an accounting by Weller of 
the cash received by him from the title companies, paid 
by appellant in purchase of the building in question. 
As Weller was hot in any sense the agent of appellant, 
and occupied no fiduciary nor confidential relation to it 
of any kind whatever, it is not perceived what right 
appellant can have to any accounting by Weller. 

The fourth prays an injunction against the defend¬ 
ants, United States Mortgage and Trust Company and 
Union Exchange National Bank of New York, both non¬ 
residents, who are not before the court and cannot be 
brought in by publication so as to make such injunc¬ 
tion of any effect: 

The fifth prayer is so vague that it well discloses the 
straits in which appellant found itself in trying to 
make out any case whatever. It asks that a personal 
decree be entered in favor of appellant against Weller 
and any other defendant or defendants, in such sum or 
sums as the court may find appellant to be entitled to 
by reason of the act or acts of the defendants; and it 
prays this in spite of the fact that the prayer for an 
accounting is directed only against Weller. This 
prayer, and in fact the entire relief sought, can only 
be predicated upon the absurd proposition .that, in 
case an owner would have been willing to take less for 
a piece of property than the amount which his agent 
succeeds in obtaining for him, the sale can be subse- 


qnently reopened, and without any rescission or offer 
to return the property in question, the owner or his 
agent can be compelled to refund to the purchaser the 
excess over and above the minimum amount which the 
owner would have been willing to accept for the prop¬ 
erty. The mere statement of the proposition is its 
own sufficient refutation. 

ARGUMENT. 

The separate motions, filed by the appellees, Weller 
and Erickson, to dismiss the bill pf complaint, (Bee. 
pp. 51-54), set up several grounds, any one of which 
furnishes a sufficient basis for sustaining the decree 
of dismissal entered below. We shall now proceed to 
discuss these grounds. 

The theory of the bill is that the appellant entered 
into the contract of purchase in question as a result 
of such necessity of continuing its business in the 
same locality and of such misstatements and conceal¬ 
ment, duress and compulsion, as relieve it from the 
obligations of the contract, though not depriving it of 
its benefits; and so appellant asks the court to make 
a new contract for the parties entirely different from 
the one they made for themselves. 

While we emphatically deny that the allegations of 
the bill make out any case of misrepresentation or con¬ 
cealment, duress or compulsion, yet even admitting 
the same simply for the sake of argument, nevertheless 
there would be but tivo courses open to appellant, 
namely: 

First, to rescind the contract, return the benefits, 
(in this case, the real estate), and seek recovery of the 
purchase price; or. 

Secondly, to bring an action at law for damages. 




Rescission. 


The remedy by way of rescission of the contract and 
the return, or tender of return, of its benefits is the only 
one that would entitle, appellant to relief in this court. 

Still assuming then, simply for the sake of argu« 
ment, that there is a case of misrepresentation or 
concealment, duress or compulsion, let us consider 
what appellant has done and what it should have done 
to entitle it to equitable relief. 

It is well settled that any one who, upon discovery 
of fraud or concealment in connection with the pro* 
curement of a contract, desires to rescind the same, 
must act promptly and consistently, and return, or 
tender return of, the benefits. 

Grymes v. Sanders, 93 U. S. 55, 62. 

McLean v. Clapp, 141 TJ. S. 429, 432. 

Shappirio v. Goldberg, 192 U. S. 232,242, (affirm- 
ing this Court). 

Richardson v. Lowe, 149 Fed. 625. 

Burnes v. Bxirnes, 137 Fed. 781. 

Burk v. Johnson, 146 Fed. 209. 

And the duty of rescinding arises immediately upon 
acquiring knowledge of the substantial and material 
facts constituting the fraud. It is not requisite that 
the defrauded party shall be acquainted with all the 
evidence constituting the fraud before the duty to act 
by way of rescission arises. Bach v. Tuch, 126 N. Y. 
53; Taylor v. Short, 137 Mo. 384. 

In the case of Richardson v. Lowe, (supra), the 
Court, after referring to the above cases of Burnes v. 
Burnes and Burk v. Johnson, and the authorities 
therein cited, said; 


“These, without citing other well known cases 
to the same point, sufficiently affirm the proposi¬ 
tion that defendants, upon discovering complain¬ 
ants’ fraud, had an instant duty to perform. If 
they would repudiate the contract by reason of 
that fraud they should thereafter have treated 
the property as they would have done the proi>erty 
of complainants found in their possession and not 
as their own property.” 

As was said by the Supreme Court of the United 
States in the case of Orymes v. Sanders, (supra): 

“Where a party desires to rescind upon the 
ground of mistake or fraud, he must, upon the dis¬ 
covery of the facts, at once announce his purpose, 
and adhere to it. If he be silent, and continue to 
treat the property as his own, he will be held to 
have waived the objection, and will be conclusively 
bound by the contract, as if the mistake or fraud 
had not occurred. He is not permitted to play 
fast and loose. Delay and vacillation are fatal to 
the right which had before subsisted. • • • 

“A court of equity is always reluctant to 
rescind, unless the parties can be put back in statu 
quo. If this cannot be done, it will give such 
relief only where the clearest and strongest equity 
imperatively demands it.” 

That same Court, in the case of Shappirio v. Gold¬ 
berg, (supra,) in affirming this Court, said; 

“It is well settled by repeated decisions of this 
court that where a party desires to rescind upon 
the ground of misrepresentation or fraud, he must 
upon the discovery of the fraud announce his pur¬ 
pose and adhere to it. If he continues to treat the 
property as his own the right of rescission is gone, 
and the party will he held hound hy the contract. 
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Qrymes v. Sanders, 93 U. S. 55; McLean v. Clapp, 
141 U. S. 429. In other words, when a party dis- 
^covers that he has been deceived in a transaction 
of this character he may resort to an action at 
law to reco ver damages, or he may have the trans¬ 
action set aside in which he has been wronged by 
the rescission of the contract. If he choose the 
latter remedy, he must act promptly, ‘Announce 
his purpose and adhere to it,’ and not by acts of 
ownership continue to assert right and title over 
the property as though it belonged to him. In the 
present case, some months before the beginning of 
this action, probably in October, 1900, Shappirio 
learned that the conveyance did not include the 
premises, part of lot 2, in the rear of lot 28. It 
may be that the mere lapse of time in this c.ase 
would not of itself have defeated the right to 
rescind, as a purchaser has a reasonable time in 
which to make election of such remedy after dis¬ 
covery of the fraud, Neblett v. Macfarland, 92 
U. S. 101, 105, but he cannot after such discovery 
treat the property as his own and exercise acts of 
ownership over it which show an election to regard 
the same as still his and at the same time preserve 
righ right to rescission,** [Italics ours.] 

One must seek rescission of a contract in its entirety 
or not at all. Thus the Court, in the case of McLean v. 
Clapp, (supra), said: 

“If the settlement by which the original notes 
were surrendered was made under such circum¬ 
stances that McLean had a right to repudiate it, it 
was his duty to do so as soon as advised of all 
the circumstances justifying such repudiation; 
and he also must have repudiated it in toto. The 
settlement was a new contract between him and 
Clapp, and the law is clear that he cannot take the 
benefits of that contract and repudiate its bur¬ 
dens.** [Italics ours]. 
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In the case of Johnson v. Cookerly, 33 Ind. 151, it 
appears that sold ‘‘B’' a farm valued in the trans¬ 
action at $6300. in part payment for which he took from 
‘‘B*' certain western lands at $1300. upon false and 
fraudulent representations of ‘‘B’’ as to their location, 
character and value per acre. Pending the transaction 
‘‘B'* agreed with to exchange said farm for 
another owned by and at ‘‘B’s’' request 

conveyed his said farm directly to “C,’’ who con¬ 
tinued in possession thereof. Upon discovering the 
fraud, “A’* tendered to ‘‘B*’ a conveyance ,of the 
western lands and demanded from him $1300., which 
was refused. The Court said, (pp. 153-155); 

‘‘It is a general rule, that a contract will not 
be rescinded in part, nor when the parties cannot 
be placed in statu quo, either strictly or substanti¬ 
ally. This is so well understood that a reference 
to the cases cannot be necessary. There are, how¬ 
ever, a very few cases in the reports where this 
rule has been relaxed. There is none, however, 
that we have been able to find, in which the party 
seeking to rescind did not surrender every bene¬ 
fit which the terms of the contract or its execution 
had conferred upon him, and, so far as he could, 
had restored the other party to his original con¬ 
dition, except the single case of Daniel v. Mitchell, 
1 Story 172, in which, however, the court was able 

substantially to restore the former status. 

♦ ♦ ♦ ♦ ♦ ♦ 

“But there is an objection to rescission in part 
in the case before us which is insuperable. The 
practical effect would be to make and execute a 
contract never made by the parties, and which 
upon the facts alleged it cannot be assumed they 
would have made, and indeed, which we cannot 
know, would be a fair contract. The real value 
of the farm sold is not alleged; but the effect of 
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the judgment below is that the appellants must 
pay sixty three hundred dollars for it in money. 
Tins may work injustice to them and place the 
plaintiffs in a better condition than if the Missouri 
lands had been, in quality and location, everything 
that was represented of them. It must appear 
that injustice will not be done by rescission, else 
the court should stay its hand, especially where 
there is a remedy adequate and ample for all 
injury done by a suit to recover damages for the 
fraud. 

^^In this case the plaintiff is in court insisting 
upon a part of the contract as fixing the relief to 
be given upon the rescission of ano&er part—de¬ 
manding the full price named in the contract, in 
money, without any consideration as to the real 
cash value of the farm which he conveyed. If the 
sale of the farm for sixty three hundred dollars 
had been one transaction, and the taking of the 
Missouri land at thirteen hundred dollars another, 
then the court should let the contract fix the meas¬ 
ure of relief upon rescission; for then the sums 
named would have been fixed by the parties as 
actual values agreed upon, and not arbitrary esti¬ 
mates of no real importance in the opinion of 
either. 

**Ricker v. Sharp, 5 Blackf. (Ind.) 185 was very 
much like the case before us in an important par¬ 
ticular. Lands were exchanged, estimated at eight 
hundred dollars and eighteen hundred dollars re¬ 
spectively, the difference, one thousand dollars 
being paid in money. There were false represen¬ 
tations concerning the eight hundred dollar tract, 
and the suit was to recover the eight hundred dol¬ 
lars upon a rescission. Dewey , J., said ‘we are 
not acquainted with any principle of law which 
authorizes one of the parties to a contract to 
insist upon the benefit of that part of it which 
pleases him, and to rescind another portion which 
he considers disadvantageous.* ** 

See also Bell v. Keepers, 39 Kans. 105. 


/ 
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Appellant cites only one case in which partial rescis¬ 
sion of a contract was even apparently permitted,—the 
case of Veazie v. Williams, 8 How (U. S.,) 134. In that 
case the Court, by way of a most unusual exception to 
the usual rule that a contract must be rescinded in its 
entirety or not at all, granted relief by reducing the 
price at which property had been knocked down at 
aiAction to the purchaser, but it is to be noted that 
Chief Justice Taney and Justices McLean and Grier 
dissented. The Court, even in the majority opinion, 
however, recognized the usual rule, saying; 

“It is true that, generally, a part of a deed, or 
contract, or sale, cannot be avoided without avoid¬ 
ing the whole. • • • Though at times there 

may be a division or break in them where fraud 
begins and good faith ends, and where beyond that 
line only it would seem just to annul them.’’ 

It appeared in that case that two mill privileges, 
which the owners had offered for sale at auction, had 
been knocked down to the complainant at $40,000.; 
but the owners had placed a minimum price of only 
$14,500. on the property and bona fide opposing bids 
had stopped at $16,000. or $18,000.; also that the value 
of these mill privileges during the years intervening 
between the sale and the suit had materially decreased. 
The Court decreed that the sale should be set aside, 
but added: 

“As equitable terms imposed on the complain¬ 
ant, he is to let the sale stand for the sum of 
$20,000. fairly bid by him; and that the balance of 
the moneys paid by the complainant over and 
above the said $20,000. should be refunded to him 
by the defendants with legal interest thereon, and 
that the notes and securities given for the pay- 
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ment of any part of such excess should be can¬ 
celed and given up by the defendants to the com¬ 
plainant,’’ etc. 

In the case of Schneider v. Foote, 27 Fed. 581, the 
Court said, in regard to the rescission of a contract for 
the sale of land and personal property, which was 
sought upon the ground of fraud: 

‘‘In this case the prayer for a rescission of the 
deed cannot be granted, because it was incumbent 
upon the plaintitfs, within a reasonable time after 
the discovery of the fraud, to elect to disaffirm 
the contract, and, if such election may be con¬ 
sidered to have been shown by the institution of 
suit, it was also necesary for them, at some time, 
whether before or upon the trial, it is not neces¬ 
sary to decide, to return, or to offer to return, the 
personal property which was received and to con¬ 
vey, or to offer to reconvey, the real estate of 
which they had title. An attempt, by the aid of 
a court of equity, to rescind the contract is inef¬ 
fectual while the plaintiff is holding firmly upon 
the property which is the subject of the contract. 
There must be not only an election to disaffirm, but 
the plaintiff must, so far as is practicable, revest 
in the vendor the title to the property which had 
been vested in the vendee by the voidable con¬ 
tract. ’ ’ (Citing cases). 

And the Court then added: 

“If voidable it must, as a general rule, be 
rescinded entirely, and there cannot be a partial 
rescission. ‘It is true that, generally, a part of a 
deed or contract or sale cannot be avoided with¬ 
out avoiding the whole.’ Veazie v. Williams, 8 
How. 134. The decree in the Veazie Case, and 
which was not in accordance with the general rule, 
was an exceptional one, and proceeded upon the 



peculiar equities of the case, and upon the ground 
that in the contract there was a distinct line where 
fraud began and good faith ended,** [Italics ours]. 

Of course there is no such line in the present case, 
and no ground for any exception to the usual rule. 

Now, as against what appellant should have done 
if it believed it had any right to equitable relief, let 
us consider what it actually did. 

Even before entering into the contract of sale, ap¬ 
pellant knew the price at which the defendant, Jose¬ 
phine Davis, had sold the property, and, being a tenant 
of part of the property, was certainly in a position to 
form or obtain a good opinion as to its real value. As 
to the misrepresentations or concealment relied upon, 
the bill alleges that, some time after the delivery of 
the deed, on December 6, 1919, appellant discovered 
a misstatement of Weller as to the $10,000. check not 
having been cashed, and how the title companies had 
made their statements on the settlement, and also that 
the appellee, Erickson, was not the real owner of the 
property, (Rec. pp. 12-15); but, as the time of this 
discovery is not stated, we have a right to assume that 
it was immediately after the closing of the sale, early 
in December, 1919. Appellant, nevertheless, continued 
in the possession and enjoyment of the property in 
question, and did not file its bill of complaint until 
November 5, 1920, nearly a year later. And appel¬ 
lant is still in the possession and enjoyment of the 
property, and does not offer to return the same, but 
instead seeks to retain the entire benefit of the con¬ 
tract, while avoiding part of the burden. In other 
words, appellant would apparently much rather have 
the property, even at a cost of $415,000., which it calls 
excessive, than to give up the property and get back 






19 


the purchase price; but it would like even better to 
keep the property and get back part of the purchase 
money. 

It thus clearly appears that^ even though it be as¬ 
sumed that upon discovery of the alleged concealment 
and misstatements appellant had a right to equitable 
relief, still it delayed and by its conduct in retaining 
the property as the owner thereof and thereafter by 
its pleadings, disentitled itself to such equitable relief, 
if any, as it might otherwise have been justified in 
claiming, by way, of rescission of the contract 

Nor is it any answer to or explanation of appellant’s 
failure to take suitable steps to secure a rescission of 
the contract of purchase, to say, as do cx)unsel for ap¬ 
pellant on page 29 of their brief, that appellant could 
not proceed in that way because it did not know the 
name of the real owner. The law is well settled that 
one who undertakes to act as agent for an undisclosed 
principal makes himself personally liable; and it is 
nowhere averred or suggested in the bill that Weller 
is not financially responsible and fully able to respond 
to any rightful claim of appellant. 

The Beal truth of the matter, as it may fairly be • 
gathered from the bill itself, is that appellant would 
much rather have the property than the $415,000. it 
paid for it. Any discount from that price would be 
that much gained. 

Let us consider for a moment the gross injustice to 
Weller and his principal of this proceeding. 

Even assuming that the contract price of $415,000. 
was more than the property was worth, (though it is 
reasonable to infer from the offer of $100,000. for a 
cancellation of appellant’s lease one year and eight 
months before its maturity that it was worth that much 


to the owner), still there is no allegation or snggestion 
in the bill that the owner oould not have sold the prop¬ 
erty to any one else for that price. At the time appel¬ 
lant entered into the contract of purchase it knew of the 
price at which the defendant, Josephine Davis, had 
previously sold, it was thoroughly familiar with the 
property itself, and had been definitely informed by 
Weller that he would not disclose the owner’s name. 
Appellant could, then, take the property at the.price 
at which it was offered, or not, just as it chose. There 
were but two honest courses for it to follow under the 
circumstances:—either to enter into and conclude the 
contract and then abide by it, or else to decline to 
purchase. Appellant did neither. Instead it has pre¬ 
vented the former owner from using the property as 
he had intended, or from disposing of it to some one 
who would live up to his agreement, and yet it objects 
to paying the agreed price. 

We say without qualification that even appellant’s 
own statement of the facts reflects discredit upon the 
appellant rather than upon the appellees. 

WeUer*s Conduct Proper. 

He occupied no fiduciary relation to appellant. 

As for Weller’s conduct in this matter, we must 
keep in mind that he was not only not the agent of 
the purchaser, the appellant, nor even a middleman, 
but solely and alone the agent of the owner. To 
claim that he occupied any fiduciary relation whatever 
to appellant, as the latter’s counsel attempt to do on 
page 41 of their brief, is absurd, and cannot furnish 
any basis for equitable relief. They argue that appel¬ 
lant was the tenant of the owner, Davis, and then of 
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the ostensible owner, Erickson, and then of the United 
States Mortgage and Trust Company, trustee for the 
real owner; that Weller collected rent from appellant, 
as agent for Erickson and the Trust Company; that 
confidential relations arise from the relation of land¬ 
lord and tenant; and therefore that Weller occupied 
a fiduciary or confidential relation to appellant. It is 
of course true that confidential relations may exist 
between a landlord and his tenant as a result of that 
relation; but this applies in connection with their deal¬ 
ings with and attitude toward each other under the 
lease. Thus in Matthew*s Appeal, 104 Pa. St. 444, the 
only case cited by appellant in support of its conten¬ 
tion, it was held that the relation of landlord and ten¬ 
ant is a confidential relation to such an extent as to 
render it inequitable for a tenant, who is also a lien 
creditor, to issue execution and buy the property in at 
a sheriff’s sale without notice to his landlord. That 
is very different from saying that, when landlord and 
tenant, with a view to terminating that relation by a 
sale to the tenant, enter into and later conclude nego¬ 
tiations looking to that end, there is any confidential re¬ 
lationship whateveir existing between (them, or be¬ 
tween the tenant and the owner’s agent. 

There is no ground whatever for appellant’s conten¬ 
tion that there was any fiduciary or confidential rela¬ 
tion of any kind existing between appellant and Wel¬ 
ler or any other appellee, or that any ground for equit¬ 
able relief on that score is found in the instant case. 

Weller was under no duty to disclose his principal 
to appellant. 

Huffman v. Long, 40 Minn. 473. 

Moorhead v. Gilmore, 77 Pa. St. 118. 

Merry man v. David, 31 Ill. 404. 


In the case of Huffman v. Long, (supra.), where the 
facts are much stronger than in the present case, it 
appears that plaintiff purchased certain property 
through the defendant, who was really the owner, but 
gave plaintiff the impression that he was the agent for 
an undisclosed owner. The Court, nevertheless, said: 

“If the defendant had represented that he was 
acting as agent for some one else, (inasmuch as it 
was immaterial who owned the property), it could 
not have operated upon appellant as a fraud. 
That would not have made the relations between 
the parties confidential. They were equally op¬ 
posed to each other, whether defendant was acting 
on his own behalf or as the representative of some 
other person. Had he acted as agent for another, 
appellant could not have expected anything from 
him that he could not have expected from the 
owner. He would have had no right to rely on 
the opinions of either as to the prices or values of 
the property.’’ 

Weller was, however, tmder a duty to the owner to 
obtain the best price he honestly could for his prop¬ 
erty. 

It is always the case, and properly so, that in nego¬ 
tiating any sale, the owner, either personally or 
through his agent, endeavors to secure the best price 
obtainable, while the purchaser, either personally or 
through his representative, endeavors to purchase at 
as low a figure as possible. And in the absence of 
express instructions from an owner to his agent, not 
to take more than a certain price, it is the duty of the 
agent to secure the best price which he possibly can, 
without fraud or misrepresentation, and, for this pur¬ 
pose, he has a right to “boost” the property and place 
the most favorable light possible upon its value. 
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In the case of McLennan v. Exchange Company, 170 
Mo. App. 389, it appears that the plaintiff purchased 
a farm and thereafter instituted an action to recover 
damages for fraud and deceit which he claimed had 
been practiced upon him by the defendants, who were 
the agents of the vendor. The plaintiff paid a pur¬ 
chase price of $13,005., less $76.50 which the defend¬ 
ants gave him under the pretense that it was paid out 
of their commissions which they had offered as an in¬ 
ducement to him to purchase on their principal’s terms. 
The owner received only $11,500. for the farm, the re¬ 
mainder of the purchase price, $1428.50 being retained 
by the defendants in addition to their commission. 
That case, of course, furnished more basis for relief to 
the purchaser than the instant case, because in the 
latter there is not the slightest suggestion of any fraud 
upon the owner. 

The Court, however, even under the facts in the Mc¬ 
Lennan case, said, pp. 393-4: 

\ 

“It is idle to talk of plaintiff having a right to 
buy the land at the lowest price the owner would 
take for it. Let us suppose that plaintiff had 
pierced through the guard defendants artfully 
threw around their principal and had entered into 
direct negotiations with him. Would plaintiff be 
heard to complain that the owner had charged a 
higher price for the land than he would have sold 
it for? And if a broker obtains a higher price for 
land than that placed on it by his principal, would 
the principal be bound to return the excess to the 
purchaser? Under the rule of caveat emptor 
which recognizes the parties to a sale as business 
antagonists dealing at arm*s length, the purchaser 
has a right to buy at as low price as his shill will 
secure and the vendor has the corresponding right 
to sell at the best price he can obtain. Neither has 


a legal right to the other*s best price and, there- 
fore, the representation of either that he has made 
his best offer cannot be said to be a representation 
of a material fact. To say otherivise ivould be to 
impose a restriction of the right of persons to 
make their own bargains, • • • Tlierefore the 
representations they (the defendants) made to 
plaintiff were the representations of their prin¬ 
cipal and as they did not relate to a material fact 
and did not damage plaintiff, he has no cause of 
action. [Italics ours]. 

As was well said by the Court in the case of Ripy v. 
Cronan, 131 Ky. 631, 639-640, (cited in appellant’s 
brief), where a piece of property had been sold to the 
Board of Education by the appellant, a real estate 
agent, at a higher price than the owner would have 
taken for it: 

“The property was there for the inspection of 
the members of the board. They could have in¬ 
spected it individually, collectively, or by means 
of a committee appointed for that purpose. They 
were all sui juris and capable of determining not 
only the value of the property, but the price they 
were willing to pay for it. No obligation was 
placed upon the school board to buy. They could 
buy or not, just as they pleased, * * * If the law 
were as contended for by appellant, then every 
vendee of property could escape the obligation of 
his contract just so he afterwards established the 
fact that at the time of the sale the vendor or the 
agent representing him was willing to take less 
than he represented that he would take for the 
property disposed of. This would impose no duty 
on the purchaser. The validity of his purchase 
would depend, not upon what he was willing to 
pay, but upon the price at which the property 
might be purchased,** [Italics ours]. 




Counsel for appellant, in their brief, pages 39-42, 
rely upon certain cases, there cited, as upholding the 
absurd proposition that the purchaser is entitled to 
buy at the lowest price at which the owner would be 
willing to sell. These cases are: 

Hokanson v. Oatman, 165 Mich. 512. 

Nupen V. Pearce, 235 Fed. 497. 

Kice V. Porter, 53 S.W. (Ky.) 285; and 61 S.W. 

266. 

Estes V. Crosby, 175 N.W. (Wis.) 933. 

Hack V. Crain, 177 S.W. (Mo.) 587. 

Lewis V. Denison, 2 App. D. C. 387. 

t 

They do not, however, apply, for in all of them, the 
agent was guilty of a fraud upon his principal. Thus, 
in the case of Hokanson v. Oatman, (supra), the Court 
said: 

I 

“The verdict of the jury establishes gross fraud 
practiced by defendant, both upon the plaintiff and 
the owner of the property. The plaintiff was a 
color mixer, residing in Chicago, wholly ignorant 
of the value of farm lands, and unable to form any 
rational estimate of such value by inspection. 

It further appeared that the defendant also induced 
the plaintiff to believe that the $300. secured by the 
mortgage was for the benefit of the owner, which was 
false. 

In the case of Nupen v, Pearce {supra), it appears 
that the agent and another person, who shared the 
profits with him, pointed out the wrong ground to the 
purchaser and made other material misrepresenta¬ 
tions, and then pocketed the profit over the owner’s 
price. 

The decisions in the case of Kice v. Porter, {supra). 



(two appeals in the same case), are each marked, *^Not 
to be officially reported.” It appears that the broker 
in that case fraudulently took the benefit of the dif¬ 
ference between the price paid by the purchaser and 
the price which the owner had agreed to accept. 

The same situation existed in the cases of Estes v. 
Croshy, and Hack v. Crain, (supra). 

All these cases of appellant’s, therefore, present an 
entirely different situation from the instant case, in 
which Weller discharged his duty to his principal faith¬ 
fully and accounted to him fully in respect of the pro¬ 
ceeds of the sale. 

Appellant’s case of Lewis v. Denison, (supra), is 
even less in point, for there Denison, the broker, pre¬ 
tended to each of the parties to the sale that he was 
acting as his agent, charged each a commission, and in 
addition pocketed the difference between the price at 
which he pretended to buy for one and sell for the 
other. 

Appellant seems to be of the impression that it had 
a right to be informed by Weller of the lowest price 
his principal would have been willing to take for the 
property in question; but it of course had no such 
right. Thus, in the case of Morrow v. Moore, 98 Mei 
373, an attorney, as agent for the seller, sold property 
for one price, when the seller had already authorized 
him to sell to the same purchaser at a lesser figure. 
The Court, however, said: 

‘‘Although he (the seller) had determined to 
sell the property at a certain price, he had the 
right until he did so or made a valid contract of 
sale, to get a larger price if a purchaser was will¬ 
ing to pay it. An owner of property may have de¬ 
termined to sell that property at a certain price. 


but he is under no obli^tion to communicate that 
fact to a prospective purchaser. So that as there 
was no duty upon the plaintiff to disclose these 
facts above referred to, it was not a fraudulent 
concealment to withhold this information. These 
were not material facts which he was bound to 
disclose to a person who was desirous of purchas¬ 
ing the property.’* 

Other Grounds Alleged by Appellmt as a Basis for 

Equitable Jurisdiction, 

Appellant, evidently realizing that it has no stand¬ 
ing in equity to seek a partial rescission of its contract 
attempts to bolster up the jurisdiction of the Court by 
urging other grounds, which we will briefly consider. 

Alleged Necessity for Injunctive Relief, 

This is at best illusory. The defendants against 
whom need for this relief is claimed are non-residents 
of the District of Columbia, and the Court has no juris¬ 
diction over them in respect of the proposed relief. 
Furthermore, appejlant has not, as it attempts to 
claim, any lien on the second trust notes given by it 
in connection with the purchase, nor can it have while 
it continues to retain ownership and possession of the 
property. In addition, it is not alleged nor suggested 
in the bill that Weller is not financially responsible and 
able to meet any just claim against him. 

Alleged Duress and Compulsion, 

0 

This hardly requires discussion. The use of these 
words in a pleading is not sufficient to make out a case 
of duress; but the facts themselves constituting duress 
must be set forth. The bill, however, is utterly lacking 
in allegations of any facts which could be considered 
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as constituting duress or compulsion as those terms 
are used in law. The actual situation simply was 
that appellant needed the property in question very 
much and so was willing to pay more for it than it 
otherwise would have done. 

The Supreme Court of the United States, in the case 
of French v. Shoemaker, 14 Wall. 314, 333, discussing 
a case of alleged duress, said: 

“Enough appears in the record to convince the 
court that the respondent was in straightened cir¬ 
cumstances, that his business affairs had become 
complicated, that he was greatly embarrassed with 
litigations, and that he was in pressing want of 
pecuniary means, but the court is wholly unable to 
see that the complainant is responsible for those 
circumstances or that he did any unlawful act to 
deprive the respondent of his property, or to cre¬ 
ate those necessities or embarrassments, or to 
compel him to do what he acknowledges he did do, 
which was to yield to the pressure of the circum¬ 
stances surrounding him, and as a choice of evils 
accepted the advance of five thousand dollars and 
the shares assigned him in the new organization 
as proposed, and voluntarily signed both the . 
agreement and the assignment. Such an act as 
that of signing those instruments, under the cir¬ 
cumstances disclosed in the record, must be re¬ 
garded, both in equity and at law, as a voluntary 
act, as it was unattended by any act of violence, or 
threat of any kind, calculated in any degree to 
intimidate the party or to force the result, or to 
compel' that consent which is the essense of every 
valid contract. Suppose he consented reluctantly, 
as he avers, still the fact is that he did consent 
when he might have refused to affix his signature 
to the instruments, as he had repeatedly done for 
the year preceding; and having consented to the ar¬ 
rangement and signed the instruments he is bound 


by ^eir terms, and must abide the consequences 
of his own voluntary act, unless some of his other 
defences set up in the answer'have a better foun¬ 
dation/* 

The facts there appearing are certainly much stronger 
than in the instant case, because there the necessities 
of the party alleging duress were much greater. 

The question of what constitutes duress was also in¬ 
volved in the case of Joannin v. OgUvie, 16 L.B.A. 376, 
378, a Minnesota case, where the Court said: 

**It has been said that, to constitute a payment 
under duress, Hhere must be some actual or 
threatened exercise of power possessed, or sup¬ 
posed to be possessed, by the party exacting or re¬ 
ceiving the payment, over the person or property 
of the party making the payment, from which the 
latter has no other means of immediate relief than 
by advancing the money.* Brumagim v. Tilling- 
hast, 18 Cal. 265; Radich v. Hutchins, 95 U. S. 210, 
24 L. ed. 409. Beyond these and similar state¬ 
ments of general principles, the courts have not 
attempted to lay down any definite and exact rule 
of universal application by which to determine 
whether a payment is voluntary or involuntary. 
From the very nature of the subject, this cannot 
be done, as each case must depend somewhat upon 
its own peculiar facts. The real a,nd ultimate fact 
to he determined in every case is whether or not 
the party really had a choice,—whether *he had 
his freedom of exercising his will,* ** [Italics 
ours]. 

Certainly there is no basis for claiming duress or 
compulsion in the instant case, when appellant was 
represented throughout most of the negotiations in 
question by its attorney, Alexander Wolf, Esq., and 


presumably acted under and in accordance with his 
advice in entering into the contract in question, and 
when, moreover, appellant does not state or suggest, 
in its bill of complaint, that it would not have paid the 
price it did, rather than not secure the property. 

Alleged Advantage Taken of Appellant*s Necessities, 

What has been said about duress and compulsion 
really applies to this heading also. No doubt appellant 
did pay more for the property than it would have paid 
if it had had no need for it; but if that were a ground 
for obtaining relief in equity through the granting of 
a partial refund of the purchase price, few contracts of 
sale could stand. 

Alleged Fiduciary or Confidential Relations Existing 
Between Weller and Appellant, 

This suggested basis for equitable relief has already 
been suflSciently answered. 

Alleged Equitable Right of Expectancy of Renewal 

of the Lease, 

Appellant’s counsel even claim, on pages 34-36 of 
their brief, that this so-called expectancy alone is suf¬ 
ficient to give an equity court jurisdiction to redress 
the injury to that expectancy. 

The cases cited in support of that proposition, how¬ 
ever, have no bearing on the instant case. Thus the 
first one relied upon, that of Davis vs. Gray, 16 Wall. 
203, 227-8, involved the question.of equitable relief 
against forfeiture of a land grant promised by the State 
of Texas, (which still held title to the land), to the 
Memphis, El Paso and Pacific Railroad Company, upon 
the fulfillment of certain conditions precedent. The 







Civil War had caused delay in the fulfillment of these 
conditions, and, upon the prayer of the,receiver of the 
railroad company, the Court relieved against forfeiture 
of the grant by allowing additional time for the fulfill¬ 
ment of the conditions,—^a well recognized ground for 
equitable relief, but not at all applicable to the instant 
case. 

The other case relied upon by appellant in this con¬ 
nection is Jones vs. Slauson, 33 Fed. 632. In that‘case, 
a trustee in bankruptcy was endeavoring to reach a 
lease which had been assigned by the bankrupt. Smith, 
prior to bankruptcy, in fraud of his creditors, and also 
the renewal of that lease, which had been granted to the 
assignee. In discussing the right of the trustee to the 
lease and renewal thereof,* as against Slauson’s as¬ 
signee, the Court said (p. 635): 

‘‘Had Albert Slauson remained in possession 
until the expiration of the old lease, and then taken 
a new lease in his o'to name, he would hold the new 
lease as a renewal of the old one,—as the fruit of 
the good-will or expectancy of renewal which he 
obtained from the bankrupt,—and subject pre¬ 
cisely as was the old lease, to the claim of Smith’s 
creditors. • • ♦ The new lease was given to a 
party whose relationship to its subject-matter 
arose under and by virtue of the old lease, and 
will, therefore, be presumed to have been given 
because of that relationship.” 

In other words, the renewal, though new in one sense, 
was not really property acquired after the bankruptcy, 
but prior thereto, and accordingly the creditors of the 
bankrupt were entitled to the benefit of that renewal 
as against one who had taken the renewal with knowl¬ 
edge or notice. 

It will be observed that, in this case, as also in the 


anthorities referred to by appellant as collected in 28 
Amer. Dec. 436, the question -as to the value of the 
likelihood of the renewal of a lease, or the value of a 
renewal actually obtained by virtue of a former lease, 
is one between the lessee and a third party, but not 
between the lessee and the owner; nor do any of these 
cases involve the question of any requirement upon 
the owner of the property to grant a renewal in the 
absence of a covenant to that effect in the lease. No 
case is cited by appellant, and none can be, in which it 
has been held that, in the absence of a provision to that 
effect in the lease itself, any owner is bound to grant 
a renewal because he has been in the habit of granting 
renewals of previous leases. 

The defendant, Josephine Davis, was under no obli¬ 
gation whatever to renew the lease in question; but 
even if she had been, that obligation was not a matter 
of record, and there is no allegation to bring home no¬ 
tice of that obligation to her grantee, much less to the 
grantee of her grantee, or to bind the latter in any 
respect. 

It will thus be seen that the facts of the case and 
the pleadings not only afford no ground whatever for 
equitable relief upon the theory of a rescission of the 
contract, but also that no other or special ground for 
equitable relief is to be found. Appellant’s counsel 
were doubtless aware of this tact when they said, on 
page 47 of their brief: 

“Finally, if it is said there is no case directly in 
point as a precedent for an equity court to grant 
relief in the case at bar, the reply is that the spe¬ 
cial circumstances, facts and equitable considera¬ 
tions of this case make it a precedent in itself.” 



Certainly, if any equitable relief wkatever were 
granted in case, an ntterly new precedent would be 
established in our equity jurisprudence. 

As to the appellee, Erickson, it is to be observed that 
there is even less ground, if that were possible, for 
granting any relief against her than against the ap¬ 
pellee, Weller. As appears from the bill of complaint, 
she finally parted with the title to the property in 
question by a deed dated June 30, 1919, and recorded 
July 9,1919, several months before appellant acquired 
any interest in the property; nor is it anywhere alleged 
that she had any interest in the property after the ex¬ 
ecution of that deed or any connection with the trans¬ 
action of purchase of the property by appellant the fol¬ 
lowing December. Furthermore, no relief, other than 
discovery, is prayed against her, unless appellant in¬ 
tended to include her as one of the defendants em¬ 
braced in the fifth prayer of the bill, wherein appellant 
asks— 

** Fifth, that a personal decree be entered herein 
in favor of the plaintiff against the defendant 
Joseph I. Weller and against any other defendant 
or defendants, in auch sum or smns as this Hon¬ 
orable Court may find the plaintiff to be entitled to 
herein by reason of the act or acts of said de¬ 
fendants.’’ 

The bill, of course, discloses no ground whatever for 
the granting of any such relief against her; and so we 
may properly conclude that she is not contemplated in 
the terms of that prayer. 

This leaves only the prayer for discovery as ap^fii- 
cable to her, ,and she is not, therefore, a proper party 
to the bill, for as stated in DanieVs Chancery Pleading 
and Practice, Vol. I, page 295 et seq,. 
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^Hhat no one should be made a party to a suit 
against whom, if brought to a hearing, there can 
be no decree; • • • Upon the same principle, 

persons who are mere witnesses, and may be exam¬ 
ined as such, ought not to be made defendants, 
even though the object of the bill is to obtain a 
discovery in aid of an action at law in which their 
discovery would be more effectual than their ex¬ 
amination.” 

Again, in Reddington v. Lafuihan et cU., (59 Md. 437), 
the following is stated: 

“If, then, the complainant is not entitled under 
this bill to any relief against Lanahan, it is plain 
it cannot be maintained against him as a bill of 
discovery. Where a bill is bled for relief no person 
can be made a party to it who is unaffected by the 
relief, notwithstanding .he might give important 
discovery, because as against himself discovery is 
needless, and as against the other parties it would 
be unavailing for the discovery so obtained is only 
available against the answering defendant; his 
answer cannot be read as evidence against any 
other person, not even against another defendant 
to the same bill.” 

If the Facts Disclose Any Ground for Relief Whatever, 
Appellant Has a Plain, Adequate and Com¬ 
plete Remedy at Law. 

As we have seen, no proper ground has been shown 
for any special equitable relief, such as that by way of 
injunction, accounting, or relief against duress or com¬ 
pulsion, or the like, and appellant does not offer to re¬ 
store the property which it obtained, and so cannot and 
does not seek a rescission of the contract. The only 
relief really sought, aside from discovery, is the re¬ 
covery of a money payment or damages from the ap- 
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pellee Weller, and possibly other of the defendants, 
though appellant hardly knows which. 

A case disclosing facts which afforded a much 
stronger ground for equitable relief is that of Curriden 
V. Middleton, 232 U. S. 633, and yet in that case the 
Supreme Court of the United States upheld this Court 
and the Supreme Court of this District in dismissing 
the bill of complaint. It appeared from that bill that 
the defendant, Middleton, was a patent lawyer and per¬ 
sonal friend of the plaintiff, that he brought to the 
plaintiff’s attention a patent fluid and apparatus, rep¬ 
resenting them to be valuable and representing that he 
was acting as agent of the patentees. The plaintiff, 
relying upon the representations, paid money and in¬ 
curred obligations amounting to some $40,000., all that 
he had, for purchasing the patent rights, with an 
agreement that a company should be formed to work 
them. A company was formed, but it turned out that 
the fluid and apparatus were worthless, that the de¬ 
fendant Middleton was interested in the patent and 
that his representations were false; also that he got 
complete control of the company and made an arrange¬ 
ment with it by which it was to assume and pay the 
plaintiff’s outstanding notes, which, however, it failed 
to do, and became insolvent. It was further charged 
that the defendant, Middleton’s, acts were parts of a 
conspiracy to defraud the plaintiff, and that the de¬ 
fendant had all the books and papers of the company 
needed to prove the fraud. The plaintiff prayed dis¬ 
covery and a decree that the defendants should make 
due restitution to him by paying to him the amounts of 
money by him paid out as aforesaid, and also for gen¬ 
eral relief. It will be noted that the allegations of that 
bill came much nearer affording a ground for equitable 
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relief than do those of the bill now before the Court; 
and yet, in deciding that case, the Supreme Court said, 
(page 

“The relief sought is simply a decree for dam¬ 
ages—for a large part of the moneys paid and obli¬ 
gations incurred were paid and incurred to others 
than Middleton, so that although the word restitu- 
tution is used there is no attempt to rescind, to 
follow a specific fund or to establish a trust. Be¬ 
ing a suit for damages the proper remedy is an 
action at law, as was held below. Buzard v. Hous- 
ton, 119 U. S. 347. It is said that the facts are 
complicated, but they are not so on the allegations 
of the bill, which merely disclose a series of acts 
alleged to have been parts of the plan to deceive, 
and further, mere complication of facts alone and 
difficulty of proof are not a basis of equity juris¬ 
diction. See United States v. Bitter Root Develop- 
ment Co,, 200 U. S. 451, 472.” 


. As in that case, so in this case, in spite of the con¬ 
tention of appellant to the contrary, there is “no at¬ 
tempt to rescind, to follow a specific fund or to estab¬ 
lish a trust,” and that case is controlling in the 
present one. 

Appellant’s counsel, in an effort to get away from 
that case, cite to the Court the case of McGowan v. 
Parish, 237 U. S. 285, as establishing the jurisdiction of 
equity in a case like the present; but that case is clearly 
not applicable, and any observations of the Court which 
would seem thus to indicate are mere obiter dicta, since 
the Court says expressly, (pages 295-296): 

“The consent decree not only amounted to a 
clear and express waiver of jurisdictional objec¬ 
tions, but it rendered irrelevant, so far as the pres¬ 
ent parties are concerned, all questions as to the 


effect of the contracts in creating a lien upon the 
proceeds of the ice claim, the effect of Paragraph 
3477, Bev. Stat., as an obstacle to such lien, the 
right to a lien independent of the contracts, the 
right to an injunction or receivership, and other 
questions, if any, that simply relate to the ground 
or occasion for coming into equity.’’ 

The other case relied upon by appellant’s counsel in 
this connection is that of Slater v. Ruggles, 49 App. 
D. C. 277; but that case also is utterly without applica¬ 
tion to the question now before the Court, for the 
bill in that case was filed for the purpose of setting 
aside certain real estate transactions upon the ground 
of fraud, and the Court said, (page 278): 

“Appellant’s conduct, from the time he met ap¬ 
pellees until he had absorbed practically every¬ 
thing they possessed, was characterized by such 
a lack of good faith that no other conclusion under 
the evidence could have been reached by the trial 
court. It was nothing short of a persistent and 
consistent scheme to deceive and defraud appel¬ 
lees, and the law would suffer reproach, were the 
suggestion to be entertained that the chancellor 
was without jurisdiction to right the wrong.” 

Naturally, the Court further said that the case of 
Curriden v. Middleton, (supra), had no application to 
such a state of facts. 

Appellant*s Point That, as a Matter of Procedure, 
the Court Should Not Have Dismissed 
the BUI Absolutely. 

It is argued by appellant that, following the liberal 
procedure of the Federal courts, the lower court should 
not have dismissed the bill absolutely, but have re- 


quired the defendants to answer over, reserving the 
questions presented by the motions to dismiss until the 
hearing of the cause on its merits. 

The cases cited by appellant, however, presented 
facts which clearly distinguish them from the case at 
bar. Thus, in the case of Ralston Steel Car Company 
V. National Dump Car Company, 222 Fed. 590, the 
Court said, of the bill, “we think it clearly is not with¬ 
out equity.^’ The bill in the present case is. 

Again, in the case of Wright v. Barnard, 233 Fed. 
329, the Court said: “It is well settled that it is 
within the sound discretion of the court sitting in 
equity, when promotive of justice, to decline to 
decide a suit on demurrer to a bill and to overrule 
the demurrer and require an answer, reserving to the 
defendant the right to claim and take by answer, what¬ 
ever advantage might otherwise have been secured by 
the demurrer. • • * The case is not sufficiently de¬ 
veloped at this stage to allow questions involved in the 
motion to dismiss now to be satisfactorily deter¬ 
mined.’’ [Italics ours]. 

In the case of Krouse v. Brevard Tannin Company, 
249 Fed. 538, also relied upon by appellant, the Court 
considered it proper practice to overrule a motion to 
dismiss unless the bill is “founded upon an absolutely 
clear proposition that, taking. the allegations to be 
true, the bill must be dismissed at the hearing.” 

It also appears in the remaining case cited by appel¬ 
lant in support of this proposition, that of O'Keefe v. 
City of New Orleans, 273 Fed. 560, that the Court has 
discretion “when promotive of justice,” to refuse to 
decide a case on a motion to dismiss. 

In other words, in the four cases just referred to, 
and relied upon appellant, there was a feeling on the 
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part of the Court that the bill presented some ground 
for equitable relief. In the instance case, however, no 
ground whatever appears. 

Appellant*8 Remaining Point That, Instead of Dismis- 
sing the Suit, the Lower Court Should Have 
Transferred It to the Law Side of the Court, 

Appellant’s argument upon this latter point pro¬ 
ceeds entirely upon the theory that, even assuming no 
ground for equitable relief is shown, there is a suffi¬ 
cient statement in the bill of a cause of action entitling 
appellant to damages at law. 

Such, however, is not the fact.. As heretofore shown, 
in more detail, there is no suggestion of any act upon 
the part of the appellee, Erickson, which could pos¬ 
sibly entitle appellant to any relief against her ex¬ 
cept by way of discovery; and, as concerns the ap¬ 
pellee, Weller, it is apparent that he had no duty to 
disclose to appellant the name of his principal or 
the lowest amount which he would take for the prop¬ 
erty in question, that he occupied no fiduciary or confi¬ 
dential relations whatever toward appellant, was 
guilty of no breach of duty, fraud or bad faith, and 
made no material misstatements of any kind what¬ 
ever. Even assuming all of the allegations of the bill 
of complaint to be true, if all of the facts therein con¬ 
tained were set forth in a declaration on the law side 
of the Court, the same would have to be held bad on 
demurrer, or, if those facts were presented to a jury 
by counsel for the plaintiff in his opening statement, 
the Court would be compelled, upon motion of the 
defendants, to direct a verdict in the latters’ favor. 

Under these circumstances, there is nothing for the 
Court to order transferred to the law side of the 
Court 



CONCLUSION. 


, We respectfully submit that the decree of the lower 
court was correct and the only decree that could prop- , 
erly have been entered; and that it should be affirmed. 

Stanton C. Peellb, 

C. F. R. OOILBY^ 

Attorneys for Appellees, Weller 
and Erickson, 



















